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CHAPTER THE FOURTEEKTH.’ 

^ * 1 

Of Wager-Policies. 


H aving in the four preceding chapters dated the various C H A R| 
cafes, in which the contraft of infurance is void from its ^ 

very commencement, on account of its repugnancy to thofe * 

principles of judice, equity, and good faith, which are the great 
foundation of all contrails between man and man ; we proceed 
to treat of thofe policies, which by the pofitive datute law of the 
country arc declared to be abfolutcly null and void. Of thefc 
the larged clafs are wager- policies, or policies as they are called, 
upon intered or no ituered. 

The nature of the contrail of infurance, in its original date, 
was, that a fpecifick voyage (hould be performed ^from pe- 
rils; and in cafe of accidents, during fuch voyage, tnc infurcr, 
in conlideration uf the premium he received, was to bear the 
merchant harmlcfs. It followed from thence, that the contra£l 
related to the fafety of the voyage thus particularly defenbed, in 
refpcd\ either of (hip or cargo : and that the perfon infured could 
not recover beyond the amount of his real lofs. 

In procefs of time, however, varbtions were made, by exprefs 
agreement, from the (irft kind of policy ; and in cafes where the 
trader did not think it proper to difclofe the nature of his tnte- 
reft, the snfurer difpenfed with the infured having any intcreft 
either in the ihip ot cargo. In this laft kind of policy (of wbidi 
we are i^ow to treat) *< valued free from average,” and << inte<# 
reft or no intereft,” it is manifeft, that the perf^^rinance of 
the voyage or adventure, in a reafonablc time and manner, and 
not the t>are exiftence of the (hip or cargo, is the object of the 
iaforaoce. 
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Such ixn bbjc£i; as that, from a reference to the real nature of 
an tnfurance, as (lated in the outfet of the chapter, namely, 
that it is a contraft of indemnity from a real and manifeft, not 
from a fuppofed and ideal lofs, muft have been originally bad. 
Indeed It has been declared from the bench, prior to the difeuf- 
fion of AJfievedo v. Cambridgef in the reign of queen Anne^ that 
fuch infurances were formerly bad ; for it is taken for granted 
in 1692 to be fettled law, that in former times» if one had no 
intereft, though the policy ran, interejl or no interejl^ the infurance 
was void ; becaufe infurances were made for the benefit of trade, 
and not that perfons unconcerned therein, or uninterefied in the 
fubje£l matter, fhould profit by them.* 

The idea thus ftarted feems to receive fome confirmation 
from the counfcl, and was not contradidlcd by the Court in the 
cafe of Depaiba v. Ludlow^ for the counfel there obferved, that 
infurances upon intereft or no intereft were introduced fmee the 
revolution* 

If this was tlie law of - England In this refpefl:, previous to the 
revolution, as thefe cafes fuppofe it to be, it was confonant to 
the poGtive laws of moft of the commercial ftates and countries 
in Europe. For we find that by pofitivc regulations of Middle^ 
bourg^ GenoUf Konyngjturgf Rotterdam^ and Siochbolmf all infu- 
rances upon wagers, or as intereft or no intereft, are declared to 
be abfolutely void, and of no efiedl. 

But though this mode of infuring gained footing In Eng* 
land^ yet when introduced, the courts of juftice looked upon 
thefe contrads with a jealous eye 5 and by their determinations 
fhewed the ftrong prejudices which they entertained againft them. 
The courts of Equity in particular manifed that their inclina* 
Vion would lead them as much as poflUble to fupprefs fuch a fpe« 
cics of contrail : nay, that they ftill confidcrcd them as void. 
This is evident from two cafes in Vernon^ ^ Reports. . 

k ' ' ' • 

Iri one of them, the defendant had lent money on a bottomry 
boiid, but had ho intereft in the fthp or cargo \ the money lent 
was 30c/. asd he infured 45^^* ^hc flnp; the plaintifi^^s biH 
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Was to nave the policy delivered up, becaufe the defendant was 
not concerned in pbint of interelt as to the ihip or cargo* 

Per curiam. Take it that the law is fettled, that if a man ha^ 
no intereft, and infures, the infurance is void, though it be ex-* 
prefled in the policy, iuterejled or not interejied. The reafon the 
law goes upon is, that infurances were made for the benefit of 
trade, and not that perfons unconcerned therein, and who were 
not interefted in the (liip, fiiould profit thereby ; and where one 
would have the benefit of the infurance^ he mtfi remunce all interefi 
iu the fljip. And the reafon why the law allows that a man ha- 
ving fomc intereft in the (hip or cargo may infure more, or five 
times as much, is, that a merchant cannot tell how much or how 
little his fa£lor may have in readinefs to Jade on board his (hip. 
Per Cur. Decree the policy to be delivered up to be cancelled. 

From the fpirit of this decifion it may likcwlfe appear, that 
the Court of Chancery inclined to think, that an infurance made 
without the benefit of falvage to the infurer, was unconfcicn- 
tious, and a proper fubjccl for relief in equity ; for the Court ex- 
prefsly fays, where one would have the benefit of the infurance, 
he muft renounce all intereft iatbe (hip. 

In another cafe alfo, which was on a policy of infurance on 
goods, by agreement valued at 6zoL and the infured not to be 
obliged to prove any intereft : the Lord Chancellor ordered the 
defendant to difeover what goods he put on board ; for although 
the defendant oiFered to renounce all intereft to the infurers, yet 
it muft be referred to the Mafter to examine the value of the 
goods faved, and to dcd\x6t it out of the value or fum of 600/0 
at which the goods were valued by the agreement* 

There was one very remarkable difiercncc between policies 
upon intereft, and fuch as were not, of which I believe notice 
has already been taken iti a former part of this work : namdyt 
that in policies upon intereft, you rcctJVer for th(e Idfs aftually 
fuftained, whether it be total or partial : but upon a wager-po- 
licy,. you can never recover but for a total lofs* All the doSttinc, 
which turns upon this diftinaion between jntcreftand wager-po- 
licies was conlidercd at much length by Lord Mansfield in the 

® ® * famous 
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CHAP, famous caufc of Gofs v. Withers^ to which wc have had occaSoa 
^ more than once to refer. * 

Vide ante* It has already been obferved, that the fccurity given to the 
infured was very confiderably increafed by the ereftion of two 
Afluratice Companies, which were incorporated by royal charter 
ill the year 1720 ; for the legiflature had taken care that thofe 
corporations fliould have fufficient funds to anfwcr any demands 
that might be made upon them, in the common courfe of bu(i- 
nefs. But this additional fccurity for the infured foon produced 
many dangerous and alarming confequenccs, which, if they had 
not been checked, would have proved very detrimental to the trade 
of this country. For inftead of confining the bufinefs of infu- 
rances to real rifks, and confidering them merely as an indem- 
nity to the fair dealer againll any lofs which he might fufiain in 
the courfe of a trading voyage, which, as we li^tve feen, wms 
the original dcfigii of them ; that praftice, which only prevailed 
ilnce the revolution, of infuring ideal rifks, under the names of 
intertjl or m InUreft^ or nvithout further proof of tnterejl than the 
policy^ or without benefit of falvage to the underwriters ^ wms en- 
creafing to an alarming degree, and by fuch rapid (trides as to 
threaten the fpeedy annihilation of that lucrative and moft bene- 
ficial branch of trade. All thefe various kinds of infurance juft 
enumerated (and many others, which the ingenuity of bad men 
found no dilliculty in devifing), having no reference wdiatever to 
a£luai trade or commerce, were very juftly confidered as mere 
gaming or wagcr-pojicies : and therefore the Icgiflaturc thought 
it neceflUry to give them an cffefiual check, and, by pofitive 
rules, to fix and afeertain what property or intcreft a merchant 
ihould be permitted to infure. 

Accordingly an a£l of parliament, pafied in the 19th year of 
the reign of king George the Second, intituled, « an aft to regulate 
infurance on (hips belonging to the fubjefts of Great Britain^ 

> and on merchandizes or effefts laden thereon.” As.this aft 
is the moft important and moll extenfive in the whole code of 
ilatute law, with regard to infurance, I (hall now cite as much 
of it at length as relates to the prefent chapter, and afterwards 
the other claufes ofat under thofe hc%ds^ to which they more 
immediately apply* 


The 
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The caufes which co-opcratcd to induce the Icgiflativc body CHAP, 
to pafs fuch an adl, are fully Hated in the preamble. Whereas , 

it hath been found by experience, that the making alTuranccs 19 Ceo. ll. 
intereft or no interelt, or without further proof of intereft 
than the policy, hath been produfiive of many pernicious 
** practices, whereby great numbers of ihips, with their car- 
** goes, have either been fraudulently loft and deftroyed, or ta- 
ken by the enemy in time of war 5 and fuch aflurances have 
encouraged the exportation of wool, and the carrying oti 
** many other prohibited and clandeftine trades, which by means 
** of fuch aflurances have been concealed, aud the parties con- 
cerned fecured from lofs, as well to the diminution of the 
publick revenue, as to the great detriment of fair traders ; 
and by introducing a mifehievous kind of gaming or wagering, 

‘‘ under the pretence of afluring the rilk on (hipping, and fair 
trade, the inftitution and laudable defign of making aflurances 
hath been perverted *, and that, which was intended for the 
encouragement of trade and navigation, has, in many in- 

(lances, become hurtful of, and deftru6live to the fame/’ 

/ 

For remedy whereof be it enacled, that no aflurance or af- Sea. x. 
furances (hall be made by any perfon orpeffons, bodies cor« 

** porate or politick, on any (hip or (hips belonging to his ma« 
jefty, or any of his fubjefts, or on any goods, merchandizes, 
or effefts, laden or to be laden on board of any fuch (hip or 
(liips, interejl or no intereji^ or withotit furtbeY proof of interej} 
than the policy^ or by way of gamings or wagering^ or without 
“ baieft of fahage to the ajfurer ; and that every fuch infurance 
(hvUl be null and void to all intents and purpofes.” 

Provided always, that aflTurance on private (hips of war. Sea. z. 
fitted out by any of his majefty’s fubjefls folcly to cruize 
againft his inajefty’s enemies, may be made by or for the 
** owners thereof, intereft 01; no intereft, free of average, and 
“ without benefit of falvagc to the aflurer \ any thing herein 
<< contained to the contrary thereof in any wife notwithftand* 

«« ing.” 

Provided alfo, that any merchandize or cSc&s from any Sea. s* 
v ports or places in JEur^e or America^ in the pofleffion of the 

»D 3 ' « crowns 
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crowns of Sjf/t/n or Portugal^ may be aflured in fuch way and 
manner, as if this aft had not been made.’* 

The fourth fi-ftion relates to tc -infurances, which will be the 
fubjtft of the following chapter. 

And he it enafted, that all and every fum and Aims of mo* 
** ney to be lent on bottomry, or at refpondentia^ upon any ftiip 
** or (hips belonging to any of his majefty’s fubjefts, bound to 
or from the Eafl Indies ^ {hall be lent only on the (hip, or on 
•* the merchandize or cfTefts laden, or to be laden, on board of 
“ fuch fliip, and fliall be fo expreflTed in the condition of the 
faid bond : and the benefit of falvage ihall be allowed to the 
** lender, his agents or adigns, nvho alone Jtmll have a right to 
_ make ajfurance on the money fo lent : and no borrower of money 
** on bottomry or r effton dentin ^ as aforefaid, fliall recover more 
“ on any infurance than the value of his intcreft in the fliip, or 
in the merchandizes or efFefts laden on board of fuch fiiip, 
exclufive of the money fo borrowed ; and in cafe it fliall ap- 
pear, tha.t the value of his fl^are in the flfip, or in the iner* 
«« chandizes or eflefts laden on board, doth not amount to the 
full fum or fums he had borrowed as aforefaid, fuch borrower 
** (hall be refponfible to the lender for fo much of the money 
•< borrowed, as he hath not laid out on the ftiip or merchandize 
laden thereon, with lawful intcreft for the fame, togetherwith 
** the aflbrance, and all other charges thereon, in the proportion 
** the money not laid out (hall bear (o the whole money lent, 
notwithftanding the (hip and merchandizes be totally loft-” 

ITpoh this hft feflion, of Avhich we (hall treat more fully in 
the chapter on Bottomry, it may be fuiEcient in this place to 
obferve, that none biit the lender (hall, have a right to make in- 
furance on the money lent. It is alfo to be remarked, that this 
regulation of infurance on bottomry or refpondeniia intcreft, ex- 
tends only to Eafl India (hips : and therefore, an infurance of a 
Ttfpondeniia intereft upon any other (hips may be made in the 
fame manner as they ufed to be before this aft. It has alfo been 
decided ujjon this daufe of the aft, tliat it never meant or in» 
tended to make any alteration in the manner of infurances : and 
it wa 8 declared by the whole court in the cafe of Glover v. Blach% 

which 
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vphich was fully reported in a former chapter, to be the clla- 
bliihect law and ufage of merchants, that refpondentia and bot* 
tomry muft be mentioned and fpecified in the policy of infu- 
ranee. 

By the firft feftion of the a£l it is clear that at this day all 
infurances made contrary to it arc abfolutcly void and of no ef- 
fe£l : which, as has already been (hewn, was alfo- the cafe by 
the ancient law of this country. It may now be material to con* 
fider firft, what cafes have, by the conftru^ion put by the 
learned judges upon this ftatutc, been held net to fall within its 
defeription : and fecondly, rhofe which do, and in which, the 
policies have confequendy been holden to be vmd. 


CHAP. 

XiV. 


<■ » lovtir V. 

Black. 

3 Buir. 


Vide ante. 


C. I. p. X2> 


It M^as formerly a matter of doubt, whether the afl: was meant ^ 

to extend to infurances of foreign property, and on foreign (hips. 

The better opinion, however, was, that it did not \ for it was 
clear, that fugh infurances did not fall within the words of the 
ftatutc j and from an attentive confideration of the preamble, 
they do not feem to come under the defeription of the mifchiefs> 
againft which it was the intention of the Icgiflature to provide. 

But thefe doubts are entirely at an end by feveral decifions of 
the courts \ and particularly by a cafe, in which it was exprefsly 
declared by the court (and ihc reafon for it ftated), that the aft 
was not defigned to extend to foreign (hips. 

The cafe was this : the policy was on goods, on board three Theiiu/Tott 
French vcfiels, from S/. Domingo to Bourdeaux, The material 
part of it, as to this cafe, was in the following words : On 

all goods leaden or to be loaden on board the fliips Le Soigneux^ 

** JLa Pucelle^ Le Vainquer^ all or any of them. The faid goodSf 
** and merchandizes by agreement are, and (hall be valued at 
** («) on 25 calks of clayed fugar, and 12 

hoglheadfi of mufeavadoes \ the policy to he deemed /indent propj 
of inurejly in cafe of lofsP The firft count in the declaration 
ftated, that goods to a great amount, being the property of cer- 
tain foreigners, had been (hipped on board Le ^Igneux^ and 
that (he had been loft. The fecoud averred, that the goods werp 
fliipped 0131 board the three fhtps^ or fome or one gf tp tho 

(«} This wat blank, here printed. 

no 4 ' ' . In 
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CHAP. 

XIV. 


CViu fu d V* 
Ifunter^ 
lernii^ep* 
i-i Seethe 
fimc '■afe, 
|}Olt.)6o. 
Crauford V. 
Lueena, 

5. P. 

Siee 150 CO. 

111 . c. do. 


^amount of the fum Infured; and that two of them had been cap- 
tured ^ and the other loft* 

This cafe came before the court upon a motion to fet afide the 
writ of enquiry, which had been executed before the 
after a judgment by default, on this ground : that the jury had 
aiTefTed the damages to the amount of the defendant’s fubferip. 
tion, without any proof of the amount or value or any evidence what- 
ever, except that of the defendant’s handwriting to the policy* 
In addition to this objedlion, an affidavit was produced* 
tending to ffiew, that in faft the infured had no intereft. It 
was argued fer the defendant, that by the exprefs agreement of 
the parties, no other proof of intercll but the policy was re- 
quired ; and this infuranceon foreign (hips and property was not 
within the ftatute prohibiting fuch policies ; fo that the plaintiff 
was entitled to recover the fum infured by the defendant, even 
if it could be proved that the infured had no property on board* 
The court faid that this was not a policy vdthin the ftatutc, fo- 
reign fliips not having been included in that a£l, on account of 
the difficulty of bringing witnefles from abroad to prove the in- 
terert* The only difficulty there could have been here, was from 
the circumflance of there having been three (hips ; but the fc- 
cond count was fo framed, as to make the cafe the fame, as if 
there had been but one. By fuffering judgment to go by default, 
the defendant has confeffed the plaintiff’s title to recover} and 
the amount was fixed by the ftipulation in the policy. 

In a ftill more modern cafe, which was much difeuffed in two 
arguments, one of the points was, the infurance being on 
prize (hips, whether a count in the declaration, averring that the 
plaintiffs as commiifioners for the difpofal of DuU/j (hips and 
effects made the infurance, af/J that the faidfl/tps^ or any of them^ 
nvere not bciongutg to his tnajery^ or any of his fuhjtEls^ was good* 
This point came on upon a demurrer : and after argument, 

I*ord Kenpn faid— This queflion depends on the conftruc- 
tion of the ftatute 19 Geo* a. r. 37. for notwithfianding the ar- 
gument, I think at common law a perfon might infure without 
luiTisig any mtereft } but tb^ preamble and ena^ing part of the 

ftatute 
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ilatute remove all doubt ; for the a£l: recites the mifchiefs and C H a r. 
inconveniences that had arifen from the making of affurances 
intereft or no intered, and then it cnafts (not declaring) that 
no fuch aiTurance ihall be made> except in certain cafes, which 
for very wife and politic rcafons were excepted. Therefore I 
am fatisfied that this count is good, uniefs it be on an infurance 
prohibited by that ftatutc. But that ftatute only applies to fliips 
belonging to his majedy or any of his fubjefts, and does 
not extend to foreign (hips. The defendant's counfcl then 
wiflied us to confider thefc {hips as belonging to the govern- 
ment of this country : but that cannot be, for the property 
in captured Ihipsis not altered before condemnation in the court 
of Admiralty. 

It was formerly thought, that a valued policy was a wager- 
policy, like intereft or no intereft. But this idea is now ex- 
ploded, as we (hall prefenrly (hew by a folemn decifion of the 
court of King's Bench. Of the difference between open and 
valued policies much has been already faid ; and the origin of VideMte, 
the latter was derived fiom this fourcc, it being fometimes trou- *• 
blefome to the trader to prove the value of his intereft, or to 
afeertain the quantity of his lofs, he gave the infurer a higher 
premium to agree to eftimate his intereft at a precife fum. To 
recover upon this kind of policy, the infured need only prove 
that he had an intereft, without (hewing the value. If indeed 
it appeared, or could be made appear, that the intereft proved 
was merely a ^bver to a wager, in order to evade the ftatutci 
there is no doubt fuch u policy would be void. 

All this doftrine was very fully dated, and commented upon 
by Lord Mansfield y in giving judgment in a caufe then depend- Rucker, 
ing in the court of King's Bench. •« A valued policy," faid his 
Lordihip, is not to be conGdered as a wager- policy, or like vide ante, 

** interefi or no interejl* If it were, it would be void by the aft * ' *’*^*^^ 
** of 2. f. 37- The only effeft of the valuation is Gxing 

the amount of the prime coft ; juft as if the parties had ad- 
« mitted it at the trial : but in every argument, and for every 
•• other purpofe, it muft be taken that the value was Gxed m 
fuch a manner^ as that the infured meant only to have an in- 
** demnity. If it be. undervalued, the luerchant himfelf (lands 
infurer for the furplus. If it be much overvalued^ it muft be 
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CHAP. 

XIV. 


Crant v. 

'Mich, 

riw. IJl, 
ka fi. K. 


** done with a bad view ; either to gain, contrary to the 19th of 
the late king ; or with fome view to a fraudulent lofs : there- 
•* fore an infured never can be allowed to plead in a court of 
juftice, that he has greatly overvalued, or that his intereft 
** was a trifle only. It is fettled, that upon valued policies the 
merchant need only prove fome interefl:, to take it out of 
19 Geo. 2. becaufe the adverfe party has admitted the value • 
and if more were required, the agreed valuation would fignlfy 
nothing. But if it iliould come out in proof, that a man had 
infured 2000/. and had interell on board to the value of a 
“ cable only ; there never has been, and I believe there never 
** will be a determination, that by fuch an evafion the act of 
** parliament may be defeated. Thepc arc many conveniences 
from allowing valued policies r but where they arc ufed merely 
*' as a cover to a wager, they would be confidcred as art cvafion. 
The efftd of the valuation is only fixingconclufively the prime 
cod. If it be an open policy, the prime coft muft be proved: 
** Iii a valued policy it is agreed.*' For thefe reafonsLord 
f/fldhdd, that a valued policy is not void by the ftatutc of the 
19 Geo^ 2. 

The paflage juft quoted at length was, in a fubfequent cafe^ 
rcleried to in the judgment of the court ; and thedo£lrinc there 
advanced was adopted and confirmed. 

It was an aflion on a policy of infurance on the (hip Providence 
at and from Surinam^ or whatfoever other ports in the 
Indies at which the (hip might load, to At the trial 

before Lord Mansfield^ at the fittings after 2 V/«zVy Term 1781, 
the principal queftion on the merits was, whether the plaintiff 
had an infurablc intereft. It was an infurance on the profits 
expefted to arife on a cargo of molafTes belonging to the plain- 
tiff, who had a contrafl wdth government to fupply the army 
with fpruce Leer. Lord Mansfield thought it an infurable inte- 
reft. But the part of the cafe, which calls for our attention at 
prefent, was a claufc declaring, that in cafe of lofs, it was 
iigreed that the profits Ihould be valued at looo/. without any 
other voucher than the policy.’' This, it was infifted, ren- 
dered the policy void, as well within the letter, as within the 
fpirit of the 19 Gen* 37* 


Lord 
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Lord Mnnsjieldy at the trial, inclined to think that the con- CHAP, 
traft was a fair one \ but ftill he could not get over the objec- i j 

tion, the indrument being void on the face of it. His Lord- 
fhip, however, favcd the point for the opinion of the courts 
a verdlf): being entered for the plaintiiF, fubje£l to that re« 
fcrcnce. 

In Michaelmas Term following, the matter came on to be 
heard j when after full argument at the bar. 

Lord Mansfield^ C. J. faid : ** I have, fince the fittings at 
Guildhall^ on further confideration, changed my opinion. I 
“ then thought the prefent policy within the a£t of parliament: 

1 now think otherwife. On the «onftru£iion of the a£t, it has 
uniformly been held, that a valued policy is not void. It is 
incumbent on the plaintilF to prove fome intereft ; but it is not 
** xieceiFary to go into the whole value. In the cafe of Lenv'is v, 

** Rucker^ this doctrine was much confidered.^*-“[Here his 
Lordfliip read the words already reported, and then he proceeds 
thus] “ This infurance is on the profits of a cargo, belonging 
to a man, having a contraft to fupply the army, and if it ar- 
rive, the profits are pretty certain. The meaning of the po- 
“ licy is not to evade the aft of parliament, but to avoid the 
difficulty of going into an exaft account of the quantum. I 
cannot diftinguifli it from a valued policy \ there is no pre- 
tcncc for faying it is a wagering one.'' The other judges 
concurred ^ and the pojlea was given to the plaintiff. 

In a cafe before the late Lord Kenyon^ where the Intereft was Flint 
dated in the policy to be on the commiffions of the plaintiiTas sittings ^iter 
confignee of the cargo, valued at 1500/., his lordfliip exprefled a 
ftrong opinion, that this was a good infurable intereft ; but the ‘CuiiaiuiK 
matter being compromifed, it did not epme to any decifion. 

Since that time, however, the queftion was brought in a more 
folemn maimer for the opinion of the court upon a cafe re- 
served. The policy ftated the infurance to be on profits valued 
at 2000A The declaration averred, and the faft was, that the a 
infiured nvtis interred in the profits to arifie, and be madet from the 5 ^^’ 
fiale and difipofial of the faid cargo of goods* This clkfc was twice 

argued at the bar, once in the time of Lord and after 
time taken to deliberate, the judgment of Mr. Jufticc Grcfe^ 

1 Mr.^ 
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Mr. Juftice Le Blanc and himfelf, was delivered in a very lumU 
nous and perfpicuous manner by Mr. Jullicc Lawrence^ who 
declared, in the clofe of it, that Lord ATivzyo/i concurred in the 
judgment fo pronounced* The decifion was, that fuch profits 
were the fubjeffc of infurance, and the cafe is argued by his 
lornfhip upon general principles of commercial fpeculation ; 
upon the opinions of foreign juiiifls, and upon the Cufes of 
Grant v. Parkhifon above ftated, and another, prior in point of 
time to it, namely, He.^iclfon v. MuA^getfony in Michaelmas Term 
1776. Butin fuch a cafe it ie ncccfikiy to fhew fati&faclorily 
that the lofs of profits arofe from a peril infured againft, fuch as 
perils of the fca, &c., not from the ftdtc of ihe market, for 
which the underwriters are not refponfible. In fliort, it is in- 
cumbent on the aiTured to fliew, as was obferved by Mr. Jullicc 
Laturenccy in the cafe now referred to, that if there had been no 
fhipwreck, there w^ould have been fome profit. 

So alfo in the Common Pleas, after much deliberation, all 
the Judges of that court were of opinion that an African captain, 
who, befides his wages, was entitled for his trouble and attention 
in purchaiing ilaves on the coaft of Afrtcay and felling and 
difpofing of them in, the TVeJl Indiesy to fo much per cent.y and 
other privileges, had a good infurable intereft in this remu- 
neration. 

In all the cafes above quoted, there was fomething of cer- 
tainty in the profits or commifTions which the affiircd expelled ; 
and it appeared in them that by a peril infured he was prevented 
from enjoying the profit. But where not only the profits are an 
cxpeflation, but the obtaining a cargo, out of which the com- 
miflion is to arife, is alfo an expeftation, fuch an infurance can- 
not be fupported without entirely dedroying the intention of 
the flat. 19. Geo. 2. ch. 37. The cafe in which the confidera- 
tion, which 1 have juft mentioned, occurred, was, in an affu- 
rance ** on the fhip Friendfhipy at and from Briflol to'S/. Thomases 
<« and Jam .icay and from thence back to D/aJ/w, on commif- 
fions valued, at loool** The admitted fa£ls were, that the 
plaintiff and one Alexander Robe^ of Brifloly merchant, on the 
26th Mamhy 1807, entered into a charter-party for the voyage 
in queftion: thaMhe fiiip Friendjlnp failed from Brtjlol with a 

cargo 
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cargo for SL Thomas^ but nvhtch cargo tv us not tie proj^erfy cf tie C H A p. 
plainf^^ nor tnfured by this policy ^ that the fli'p dclivertNl her / 

cargo at 5 /. Thomas^ aiici p’-occeJeJ from thence in bal* vll for 
Jamaica^ and was captured before her arrival, and cariicd into 
Cuhay where (he was ranfonied by the captain, and again pro- 
ceeded for, and arrived at Jamaica : that the policy in quefiion tvas 
meant and intended by the pLilntlff as an Infurance upon the Cummif - 
fiotts expected to arlfe upon the fale and difpofitlon by the plaintiff in 
Oublin of produce expeBed to he Jfjipped on board the /aid /hip Ja- 

maica. When the counfel for the plaintiff had opened this cafe. 

Lord Rllenhorough faid, it is agreed, that this infurancewas on the 
commifEons 0:1 the homeward cargo ; and it is alfp agreed, that 
the veflel arrived at the place where that homeward cargo was 
to be fhipped, and no reafoii is afligned why it was not fliip- 
ped. No cargo appears to have been ready ; this is an infurance 
of an expefliation of an expeftation. If courts' of juftice were 
to give effecl to infurances of this defeription, they had at once 
Jjctter repeal the ftatute again It w^ager policies. The plaintiff 
was nonfuiteJ. 

in the following term a motion was made to fet afidc this 
nonfuit, which was refufed by the whole court, thus confirming 
die opinion delivered by Lord Ellenborough at GuildhalL 

la another cafe alfo it appeared, that an infurance had been 
made upon any of the packet-boats that Ihould fail from Lljhon 
to Falmouth^ or fuch other port in England as his Majefty (hould 
dire£l, for one year, from OBober 1763, to OBober 17641 upon 
any kinds of goods and merchandizes whatfoever. And it was 
agreed, that the goods and merchandizes Jhould he vahed at jhe 
fum infured on fuch packet-boat, nuithout farther proof of inter ejl 
than the policy ; and to make no return of premium for want of 
intercl): being on bullion or goods. The infured had an intereft: 
in bullion on board the Hanover packet, being one of the king's 
packets between Li/hon and Falmouth : and it was totally loit 
within the time mentioned in the policy. 

This cafe has already been quoted for another purpofe : but 
on this point, the court held, that this was a policy of a peculiar 
fort ; and was an exception out of the ftatute 19 Geo» 2. r. 37. 

It is a mixed policy j partly a wager-policy, partly an open one : 

and 
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CHAP, and it is a valued policy, and fairly fo, without fraud or mifre- 
. prefentation. Therefore tlic !ofs having happened, the infured 
is entitled as„for a total lofs. 

It has alfo been folemnly fettled, that upon a joint capture by 
the army and navy, the officers and crews of the (hips^ before 
condemnation, have an infurable interefl:, by virtue of the prize 
a£fc, which ufually paffes at the commencement of a war. 

LeCrasv. This was fo hcld in an aftlon upon a policy of infurance on 
B Domingo^ at and from Omoa to London / upon which 

2»C€o.m. a cafe was referved for the opinion of the court. The fafts of 
the cafe were thefe : Captain Lnttrelly commanding five of his 
majefty’s fhips, and Captain Dalrymple^ commanding a party of 
the land forces, captured two Spanyij regifter (hips, lying under 
the protefkion of Fort Omoa: that the fhip 5 /. Domingo (on 
which the infurance was made) was one of the prizes, and was 
coming home laden with the property then captured ; upon which 
Ihip the defendant underwrote 500/. : and that the (hip was loft 
by perils of the fca. The queftion was, whether, by virtue of 
the prize aQ: of the 19 Geo. 3. c. 67. the officers and crews of 
the (hips under Captain Lutirell had fuch an infurable inrereft in 
the St. Domingo f as to entitle them to recover ? 

Lord Mansfuld.^^^ There arc two queftions in this caufe : 
ift. Whether the fca-officers had an infurable intcreft? This 
will depend on the prize*a£i and proclamation, adly, Whether 
poffefflon would entitle them to infure, upon the bare contin. 
gency of a future grant from the crown ? As to the firft, con, 
fider the aft of parliament, which gives to all the people on board, 
that is, to the flag officers, commanders, and other officers \ to 
the feamen, marines, and foldiers on board every (hip andvcffcl 
of war, the foie intereft and property of and in all and every 
ftilp and veffei, goods, and merchandizes, which they (hall take 
during the war, after condemnation. Does the a£l fay, that 
the feamen only (hall take ? does it leave a joint capture by the 
army and navy undefined ? Certainly not. Suppofe, for in- 
fiance, a cafe which 1 remember to have happened : a Dutch 
and ^nghp fleet combined captured fome (hips \ the Engli/h 
failors could not take fokly \ nor cwld the a£l mean that they 

fhould 
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fliouM have nothing. In the cafe in queftion, fuppofe captain CHAP. 
Dalrymple had given no aflidance, is there any doubt that cap- ^ 
tain Luitrell vrowld have taken the Mrhole ? The only difference 
is, that now he has not the merit of a foie capture. The word 
foldiers^* in the proclamation, means foldiers on board the 
fliip. Thus it ftands on the a£i and proclamation. But fuppofing 
that doubtful, as far back as queen Attne^s time down to the pre- 
fent, wherever a capture has been made by a king’s Ihip or a 
privateer, the crown has always given a grant of it after con- 
demnation. There is no inftance to the contrary. Is then the 
contingency of the (hip’s coming fafe fuch an iutcreft as the 
captor may infure ? Infurance is a contraf); of indemnity ; fome 
intereft is neceflary, but not any particular form of intereft : it 
does not depend on a vefted formal intereft. The queftion i.s. 

Whether this contingency is fuch a ben^t to the affured, as will 
make it a lofs to him, if the (hip does not arrive ? An infurance 
on the profits of a voyage was holden to be good. {Fide fupra% 
p. 354) An agent of prizes may infure the arrival of a (hip, 
which will produce him profit ; for though he has not the pof* 
feflion of the property, he has fuch an intereft in the (hip coming 
home, as that he may infure. Here the poffeffion is in the af* 
fured, and a certain expedlatlon of receiving the pti^eny cap- 
tured from the crown, which gives him. an intereft in the arrivaL 
It is not a veiled intereft, but fuch an expeflation as never was 
defeated. Judgment for the plaintiff (^}. 

So in a more modern cafe it has been held that the captors Boehm v. 
of ftiips feized by them as prize have an infurable intereft in them, UeU.sieim 
in the voyage home for the purpofe of bringing them to adjudi- 
cation in the Admiralty *, fo that although the court of Admiralty 
(hould ultimately adjudge them to be no prize, and award refti- 
tution io the original owners, the captors are not entitled to a 
return of premium. The point came before the court upon a 
cafe referred at the trial. 

Lord ^Kenymj after' argument, obferved, that if it were a 
legal capture, the captors were entitled ; if the capture were 

[ a ) Since foimer edU)048 of Uus Book, I ha?e htd an opportunity of comparing 
my own note of the above cafe with that of another gentleman at the Bar ; and have 
tbeieby hcea enabled to give a fuller account of herd Mensfield'a argument. 


impro- 
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C H A P. improperly made, they were liable to be called to account in thtf 
> P court of Admiralty, where they might be amerced in damages 

and cods. They had therefore a right to infure thcmfelves 
againd the decilion, that might have loaded them with damages 
and cods. On this (hort ground 1 am of opinion that the aifured 
had an infurable intered, that the rifk was begun, and that there 
can be no return of premium.** 

Mr. Judice — **The whole difficulty has arifen from 

confounding an abfolute indefeafible intered with an infurable 
intered. It is not pretended that the affiired had the .ablblute 
property in the fubjedl of infurance ; neither need they have fuch 
property to make the policy legal ; it is fufficient if they had an 
infurable intered : and according to what was faid by Lord 
Mansfield in Le Cras v. Hughes they certainly had an infurable 
intered. If they had fucceeded in the Court of Admiralty, it 
will be admitted that they had an infurable intered ; and in cafe 
of their not fucceeding there, there were events in which they 
might be made anfwerable, and againd which it was competent 
to them to infure.” 


Cranford 
ir. iluoiery 
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Mr. Juflice Lawrence * — The cafe turns on this fliort quef- 
tJon, Whether or not the affiired had an intered which they 
might infure ? Did they mean to game ? or was there not a lofs 
againd which they might indemnify themfelves by a policy ? I 
do not mean a certain but a poffible lofs. Now it has been 
fiicwn that this was a cafe in which the Admiralty might have 
decreed cods and damages, and that is fufficient. It might be 
afleed in the language of Lord Mansfield in Le Cras v. Hughes^ 
Had not the infured fuch an Intered in the fliip coming home, a a 
to entitle them to an indemnity ? I think they had, and there- 
fore tlic plaintifik arc not entitled, to a return of premium.” 

So alfo^the commiffioners appointed by the aQ of the 5 j Geo* 3. 
c* 80. for tlie purpofe of taking care and difpofing of Dutch 
fiiips and effedis detained in or brought into the ports of this 
kingdom, and who by their commiffion are to manage, fell, and 
dilpofe of the fame to the bed advantage, according to the in« 
ftrudkions they Ihould from time to time receive from his ma- 
jefty and the privy council, have an infurable iniereji in Dutch 
Chips and cffedls at fea by his majefty*8 Chips of war; that 

? 
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they might be brought Into the ports of this kingdom 5 they may c H A p. 
iufurc ill their own name, and a count in a declaration on fuch 
a policy, dating the nature of their truft, and averring that they ^ 
as fuch commiffiQners were intevejlcd in the faid (hips and goods, ^{>9 *'* ***« 
and that the faid infurance was made to and for their ufe, bene- Lords, 
ht, and account, as fuch commdlioners, was, upon demurrer, 
holden to be good, the Court confidering them in the light of 
truitees, coiiiignees, or agents, in either of which charadlers it 
was conceived they had an infurabie interefl:. 

Thefe caufes continued to agitate Wejltninjler Hall for a gfeat 
number of years ; and the arguments have run into confiderablc 
length, all of which, both as ufed at the bar and by the leajrned 
judges, are fully reported in 3 Idof 8c Puller^ 75. and by the 
fame gentlemen in 2 Ne^iu Rep, from p, 269 to 329. I need 
hardly fay, when the high charailer of the Britiflj bench is con- 
fidtred, that thefe arguments contain a ereat mafs of erudition 
on the fubje(3: of infurabie intereft. I find it quite impoffiblc to 
give thofe arguments in this place, without fwelling my woik 
to a fize which would far exceed Its original defigii. Befides, as 
the Dutch commiflion is now at an end, the precife qucftioris 
agitated in thefe caufes never can arife again. I fliall therefore 
content myfelf with ftating the hifiory and the event of the 
fuits, referring the pradlifer and the diligent ftudent to the 
reporters. 

The cafe was three times argued in the Exchequer Chamber, 
and the judgment of the Court of King’s Bench was affirmed by 
Lord Alvanley^ Chief Juftice of the Coipmon Fleas, Lord Chief 
Baron Donald^ Heath and Rooke^ Juftices ; Huthamy Thompfon 
and Grahamy Barons, againit the opinion of Mr. Juftice Chavihrg 
HiL T- 1802. 3 Bq/.'Sc Pull. 75. A writ of error was after- 
wards brought upon this judgment in the Houfe of Lords ; and 
after much argument at the bar, feverai queftions were icfcrrcd 
to the learned judges, a majoriijr of whom were for affirming 
the judgment of the Exchequer Chamber. But fome doubts 
having arifen in the Hopfe of Lords, as to the extent of tbe 
damages which had been given, particularly by the then Lord 
Chancellor {Erjktne)y and by Lords Eldon and Ellenboroughy ' a 
ventre facias 4^ nova awarded in July i8 od, which came on 
vox*. 11. £ Jt to 
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to be tried before Lord ElUnhorough at the fittings after ifcAV- 
3 ^ 1 806. In the courfe of the difcuinon, which had taken 
place, it was pretty generally underftood, that whatever dif- 
ferences of opinion there might be refpedling the intereft of the 
Dutch commiiTioners, the Houfc of Lords, and all the judges were 
clearly of opinion, that his majeily had undoubtedly an infurable 
interefl in the fhtps and cargoes taken polTeiTion of under the 
authority of the above-mentioned ftatutc, therefore the Attor- 
ney General {Gibbs)^ and myfelf, who were of counfel for the 
plaintiffs, thought it our duty, under thefc circumftances, to 
take verdidson thofc counts, which averred the interefl to be in 
the King. Lord Ellcnborough alfo direded the jury that in 
•his opinion, his majefty had a good infurable interefl : upon 
which direflion the underwriters, by their counfel, tendered his 
Lordftiip a bill of exceptions. The parties agreed to carry the 
wrjt of error to the Houfe of Lords at once, without going 
through the Court of Exchequer Chamber ; and at laft, on the 
29th June 1 808, the Houfe unanimoufly, with the concurrence 
•f all the judges, gave judgment for the affured, affirming the 
judgment of the King’s Bench. 

In a cafe in the Court of Common Pleas, where a houfe in 
Spaw^ who w’cre indebted to the plaintiffs, had configned goods 
to Mefllrs. Dubois, and indorfed the bill of lading to them, with 
a letter annexed, direding them to hold a part of the faid cargo 
for the ufc of the plaintiffs, who upon getting fuch intelligence 
made the infurance in quellion, although they had given no or- 
ders for the goods, the Court held that the pUiintiffs, being cre- 
ditors of the houfe in Spain, raifed a good confideration for the 
affignment ; and that therefore there could be no doubt that the 
plaintiffs had a good infurable interefl. 

So alfo in the fame court, it was held that where a man had 
configned a cargo to the Cudbear Company in London, and drawn 
bills for the amount, but tranfmitted the bills of lading through 
tJ)c plaintiffs, his general agents, to be fent to the Cudbear Com- 
pany that they might infurc, and he at the fame time drew on 
plaintiffs for 30c// which was accepted and paid: but the Cud- 
bear Company refufed to accept the bills drawn on them, or 
take to the cargo, or to infurc, upon which the plaintiffs made 

2 " infurance 
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Infurance in their ovsm name, and informed the confignor, who 
Approved thereof ; the pljintifis were to be confidered as con- 
fignees of the whole, and had a right in that characler to infure 
for the benefit of their confignor ; and that they had a clear in- 
furable intcreft in themfclves to the amount of 300/. 

But ftill in the conflruftion cf the aft it has always been 
holden, that all infuranccs made by perfons having no intereH 
in the event, about which they infure, or without reference to 
any property on board, are merely w^agers, deftruftive of the true 
ends for which this contraft was introduced into the mercantile 
world ; and therefore are to be confidered as abfoluteiy null and 
void. 

Upon a motion for a new trial. Lord Mansfield^ who had 
tried the caufe, made the following report : This was an aftion 
brought by the plaintiff, who was a furgeon on board an Eaji 
Indiaman^ again ft the defendant, a pafienger in the fame ftiip, to 
recover a fnm of 1000!. upon a fpccial agreement, bearing date 
the 18th of Jfidy 1774 ; by which, after reciting, that whereas 
** the plaintiff had agreed to pay to the defendant the fum of 
ao/. fterling at the next port the Ihip (liould arrive at, it was 
** witneffed that he the defendant, in confidcration thereof, did 
undertake that the faid fhip Ihould favc her'paffagc to China 
that feafon : and in cafe fhe did not, that then He would ^ay 
to the plaintiff the fum of ioooL at the end of one month 
after the arrival of the faid ihip in the river Thames,^* At the 
trial it appeared, that the plaintiff duly paid the ambunt of the 
ao/. to the defendant at the next port, in pagodas : that "the 
veffel being delayed below the Caps and Madras in confcqucnce 
of a mifcalculation of five days in the reckoning, and the mon« 
foons fetting in earlier than ufual, fhe loft her paffage. That 
the plaintiff had fome goods on board, which were liable to fuffef 
by the lofs of the feafon \ and that whiift it was (till doubtful 
whether ‘the Ihip would or would not favc her paflage, the cap- 
tain had applied to each of the patties, to perfuade to re- 
feind the agreement ; reprefenting that the fum to be paid in 
either event would be more than the lofer could afford. That 
the plaintiff was willing to have caOcelled the agreement ; but 
the defendant pofitively refufed. The jury found a verdift for 
the plaintiff, damages p8o/«, but I gave the defendant leave to 
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move for a new trial upon the queftion. Whether this were not 
an agreement within the ftatute ly 2. c. 37. aiul therefore 
void ? 


Afte r this cafe had been fully argued at the bar. 

Lord Mrinsficld faid. — ** A policy of infurance is in the nature 
of it, a contract of indemnity, and of great benefit to trade* 
But the ufe of it was perverted by its being turned into a wager. 
'] o remedy this evil, the llatute of the 19 Uto. 2. r. 37. was 
made 5 which, after enumerating in the preamble the various 
frauds and pernicious practices introduced by the perverfion of 
this fpcclcs of contract / and amongfi: others, that of gaming 
or wagering under pretence of iafiiring vefiels, proceeds 

tinder general words, to prohibit all contradls of infurance by- 
way of gnmiftg or nvagering. Idcre the pl«iintiiT gives fo much 
to the defendant in coufideratioii that the fhip fiiould favc her 
paflage to China ; and if not, then, upon her returning fafe to 
England^ he is to receive 1000/. If the firft ot thefe events 
happened, the defendant won ; hut he could not lofe, unlefs 
both happened. Is not this gaming } Is not this wagering ? 
If this were allowed, all wagering polices would be turned into 
this form, and the a£t w'-ould be entirely defeated.. If there is 
no interefl in the cafe, it is gaming and wagering* Therefore 
there mu ft be a new 


From thiscafc'we find, that the principle ftated by Lord 
JMansJield in JLews v. Rueher is confirmed : namely, that where 
a man infures aooo/. and it turns out in proof that he has an 
intered to the value of a cable only, fuch an intereil will never 
be allowed to operate fo as to evade the ilatute. For in this 
cafe^ it appeared in evidence, that the plaintiff had fome goods on 
board ; but that was held not to be an interefl fufheient to juftify 
an infurance fb evidently contrary to the a£t of parliament. 


indeed whereVer the Court can fee upon the face of the 
policy, that it is naerely a contrafl of gaming, where indemnity 
» not the objefi in yiew^ they are bound to declare fuch policy 
void/ 


The 
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The plain iifFs had lent to Lawfouy captain of the Z.W Holland C M a' p, 
Eitjl Indiaman 26,000/. for which he had given them a com- . ^ 

inon bond, in the pt'nal fum of 52,00c/. While he was with Lowryaod 
his ftiip at CKnn^ the phnntifls got a policy of infurance uiukr- 
wrirten by the defendant and others, which w^as in the fcliow- 
itig terms : ** At and from China to London^ beginning tlie 
adventure upon the goods from the loading thereof on board 
<* the faid fliip at Canton^ in China^ &c. and the /aid JI/jp 

“ from and immediately following her arrival at Cani&n in 
China^ valued at 26,000/. being the amount of captain -Pa- 
** trick comnrjon bond, payable to the parties, as Ihall 

be dcicribcc! at the back of this policy ; and it bears date the 
1 6th day of December 1775 ; and in cafe of lofs, no other proof 
of interejl to be required than the exhibition of the fatd bond^ s 
** warranted free from average, and without benefit of falvage 
to the iufurer.” 

At the head of the fubfcriptlon was written, On a bond as 
above expreffed'' Captain Lavfon failed from China^ and arrived 
fafe with his privilege (as it is called) or adventure, in London^ 
on ift of July 1777, none of the events infured againll hav-‘ 
ing happened. The receipt of the premium was acknowledged 
on the back of the policy. This cafe came before the court 
upon an aiSfiozi for a return of premium, on the ground that, the 
policy being without intereft, the contradl; was void. This cafe, 
as far as it relates to the queftion of return of premium, will be 
confidered in a future chapter ; but in the courfe of the difeuf- 
fion, it became neceflary to determine, whether the policy jull 
recited was good within the ftatutc. At the trial which came 
on at the fittings after Trinity term 1780, the Chief Juftice was 
of opinion, that this was a gaming policy prohibited by the fta- 
tutc of 19 Geo. 2. c. 37. and a verdi6t was given for the defend- 
ant. His loFdftiip, however, having expreifed a doubt upon the 
propriety of'^his opinion on other paints of the caufe,^ a motion 
for a. new trial was afterwards made, and all the queftiqnscame 
to be debated before the court : \yhcn the m^orlty of the i|^ges 
confirmed Lord Mansfeid^s firft^direflion. upon all tho.p^nU- 
It is true Mr. Juftice W'i/les difl^zed from his brethren upon that 
occafion; the learned judge being of opinion, upon the queftion 
relating to our ^refent inquiry, that wats nqt a gaming 

01 3^ po{ic|^ 
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|»oIiey ; that it did npt appear to him, that the parties had anf 
idea they were entering into an illegal contrafi : that the whole 
was difclofed, and they thought there was an intereft this was 
a miftake ; but it is a new point of law. 


The three other judges fupported their opinions upon the fol- 
lowuig grounds. 

Lord Mamfeld . — It is certainly true, in many in(lances> 
that firft thoughts are bed. I am now very much inclined to my 
firft opinion. There are two forts of policies of infurance ; 
mercantile and gaming policies. The firit fort are contrads of 
indemnity, and of indemnity only ; and from that principle a 
great Variety of decifions and confequences have followed. Thp 
Second fort may be the fame in form \ but in them there is no 
contrad of indemnity, becaufe there is no intereft upon which a 
lofs can accrue. They are mere games of hazard, like the cail 
of a die. In the prefent cafe the nature of the infurance is 
Itnpwn to both parties. The plaintiffs fay, We mean to 
4* game : but we give our reafon for it ; Captain Lawfon owes 
us^ a fum'of money, and we want to be fecure in cafe he 
(hoaici not ^ in a Ihuation to pay us.*^ It u^as a hedge. But 
they bad no iotofcft s fo^ if the (hip had been loft, and the un- 
derwriters had paid, fiill the plaintiffs would have been entitled 
Id recover the amount of the bond from Lawfon. This then is 
a gaming policy ; and againft an ad of parliament.” 

' Mr. Jufticc Afiihuffi.^^^^ A policy of infurance ought to be a 
mere contrad of indemnity, and nothing more \ but here the 
money might have been paid twice, which (hews deci(ivcly that 
dus was a gamiog policy.’* 

Mr« Jnftice Batttr , — ** It i» verjr clear to me t^at the plain. 
<n^t not to’iecpver. There was no fraud on the part of 
Sie uoderwrHeniii nor miftake in matter of fad. If the law 
W^|pilblKn» thk Vuie a^lieSt iHtiat ignorantia juris non taa^at, 
thiu wlar a mere j|;aming policy without intneft.** Agreeably 
|p the * dif^i^^ed. 

The 
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The fecpnd feftion of the in quedion, which allows of c H a >• 
infurances being made on private (hips of war, intereft or no in. , ^ 

tcred, feems fafliciently clear, and requires no explanation. 


The third fe£tion, by which infurances upon any merchan- 
dizes or efFe^ls from any ports or places in Europe or ^wertca^ in 
the poflellion of the crowns of Spain or Portugal may be efFe£led 
in the manner praflifed before this aft was palled, feems to be 
obfcurely worded* The learned comment*uor upon the law of Mr. Juftice 
England obferves, that the reafon of this provifo is fufficicntly ® 
obvious. Notwithftanding this authority, in order to compre- 460. 
hend the meaning of the legiflature, we muft obferve, that the 
trade from Spain and Portugal^ to their refpeftive colonics and 
eftablifhments in South America^ and the returns thereof, can 
only be carried on by their own fubjefts j and all other perfons 
arc prohibited lirom that trade by pofitiye regulations of thefe 
refpeftive dates. The confequence of fuch a prohibition is, 
that all the goods and merchandizes which the fubjefts of this ‘ 
and other countries export from Spain and Portug^il^ mud be in 
the names of Spanijh fubjefts. So that it was abfolutely nccef« 
fary ta make this exception, (for no other proof but the policy 
itfelf can be brought) ; other wife all infurances upon that brancli 
of trade mud have been entirely void. The words, however, 
feem to allow a greater latitude than was meant by the legiflamre 
in making fuch a proviflon, for by adverting merely to the 
words, infurances from any ports or places in Europe or Americaj 
belonging to Spain and Portugal^ to England or other ports of 
Europe may be made, as if this aft bad never paded. Whereas 
by attending to the prohibitian of trade jud mentioned to any 
but the fubjefts of Spain and Portugal^ as the commerce between 
thde colonies and the parent countries can only be carried on 
by fubjefts, it is evident that the legiflatiire intended rather to 
have faid, that infurances on goods from ports belonging to 
Spain and Portugal in Europe to any ports in America belonging 
to thofc courts } and from fuch ports in America to fuch ports 
or places in Europe^ (hall be valid and, effeftual contrafts, than 
to authorize infurances frpm the dominjk>na of Spain and Portu-^ ^ 
gal in Europe Qt America, to wha<;foeyer pjisce in the.world the 
fiiip. in which thefe goods are to be catrssd, may happen 
tq deftiqed* The words^ howqver^ certainly adpiic qf that 

sjti^ boaidt 
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broad conftruftion : for the place of defthiation is not afccr- 
tained. 

Upon this fef^ion of the aft, it may be obferved, that the 
equitable conliruftion of fuch Contrafts of infuratice as are pro- 
tefted by it, feems to be, that they may be made without intc- 
reftj notwithftandhig the cafe of Goddart v. Garrett^ above cited : 
fince in fuch inftancc$ it is impoflTible for the perfon infured to 
bring any certain proof of intereft on board. 

Hitherto we have fpoken merely of that part of this very falu- 
tary aft, which requires, that every perfon making fuch a con- 
traft, fiiould have an intereft in that, which is the objeft of thc. 
infurance. Another part of it ftill claims our attention, that 
which prohibits rc-affurances. What a re-affurance is ; in 
what cafes it is prohibited ^ and when it is allowable, will form 
the fubjedt of the following chapter. 
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CHAPTER THE FIFTEENTH. 
Of Re-Affurance, and Double Infurance. 


TJ E- ASSURANCE, as underAood by the law of England^ C H A F. 

may be faid to be a contra£t, which the firft infurer caters 
into, in order to relieve himfelf from thofe rifles which he has 
incautioully undertaken, by throwing them upon other under* 
writers, who are called re-afTurers- This fpecies of contra£t has 
obtained a placp in moft of the commercial fyftems of thc^trading 
powers of Europe ; and it is allowed by them at this day to be 
politic and legaL The learned Roccus has decided cxprefsly in 
favour of it } and has cited many refpe<n;able authorities in fup* 
port of his opinion. AfTecurator, poll fadiam aiTecurationem, 
poteft fe aiTecurari facere ab alio affecuratore, et ifte fecundus 
afTecurator tenetur pro affecuratione faftCi a primo, et ad fol- Affccur.nut 
** vendum omne totum, quod primus afTecurator folverit, et ifta *** 
fecunda aflecuratio valet.” By the ancient law of France fuch u Guidon, 
aflurances were reckoned valid, and pcrfcdlly conlillenc with * 9 ^ 

equity and good confcience. The author of the Guidon obferves* 
that if it fo happen that the infurers, after underwriting the po* 
licy, repent of their engagement, or are afraid to encounter the 
rifle, they arc at liberty to re-inftgre ; but ftill they cannot pre- 
vent the infured from making his demand upon them in cafe of 
lofs, for having, by their fignature, promifed indemnity, they 
cannot, by any proteftations ta the contrary, difeharge them- 
felves from their rcfponfibility, without the confent of the in- 
fured. Lewis the Fourteenth, when, by the affiftance of the 
famous Celhrtf he promulgated thofe ordinances, which will be 
a lading honour to the French nation, adopted the idea that pre- few* 
vailed when the Guidon was written,: for by an article in that AffawnM, 
celebrated code of laws, he cxprefsly declared, that it fiiould 
« be lawful to the infuyers to make re-aflurapee with other men 
of thofe effefls, which they had tbemfelvespreviouflyinfuted.” 

It is not in France alone that this law prevails \ for by the pofi - » Mig. 19^ 
tivc and exprefa regulationa and otdinanCts of Koninjberg^ 

Humburgh^ 
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Hamburgh^ and Bilha^ re-aflurances are allowed to be cflFc£lcda 
and confequently are lawful contrafis. 

By the patTage cited from the Guidon it might be obfetred, 
that it was a dillirguiftiing charafler of this fpccics of contrail i 
that notwithfianding a re-^infuranccj, the firft contraft fubfifts aa 
at firft, without change or amendment. The rc-infurer is 
wholly unconnefled with the original owner of the property in- 
fured ; and as there was no obligation between them originally, 
fo none is raifed by the fubfequent aft of the firft underwriter. 
The rilks of the infurer form the objeft of the re- infuranccf 
which is a new independent contraft, not at all concerning the 
infured ; who confcqucntly can exercife no power or authority 
with refpeft to it. 

Agreeably to the laws of thofe countries juft referred to, and 
confiftently with the opinions of thofe refpeftable writers, whofe 
works we have had fuch frequent occalion to mention, the law 
of England adopted their regulations, and permitted the under* 
writers upon policies to infure themfelves againft thofe rifles for 
which they bad inadvertently engaged to indemnify the infured : 
or. where perhaps they had involved themfelves to a greater 
amount, than their ability would enable them to difeharge. 
Although fuch a contraft fetms perfeftly fair and reafonable ii^ 
Ufelf, and might be produftivs of very beneficial confequencea 
to thofe concerned in this important branch of trade ^ yet, like 
many other ufisful inftitutions, it was fo much abufed, and turned 
to purpofes fo pernicious to a commercial nation, and fo deftruc* 
live of thofe very benefits it was originally intended to promote 
and encourage, that the legiflature was at laft obliged to inter* 
pofe, and by a pofitive law to cut off all opportunity of praftifing 
thofe frauds in future which were become thus glaring andi 
enormous. 

Accordingly by the fourth feftipn of that ftatute, which 
formed the fubjeft of the preceding chapter, it was enafted,^ 
that it ftiould not be lawful to make e£*assuranc£, unlefa 
** the affuret ihould be insolvent, become a bankrupt, or die $ ia 
^th^r of which cafes, fuch affurer, bis executors, admini. 
f^i^tors, or affi^s, nitg|^ mske re*a^urance, to the amount 

«• befo^ 
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?? before by him afTured, provided it (hould fae expreffed iti the ^ ^ A ^ 
<*■ policy to be a re-alTurancc. 

From this ^St it is apparent that all kinds of rc^afluTance are 
not prohibited ; but wherever fuch a coiHra£t tends to the ad- 
vancement of commerce, or to the real benefit of an individual, 
ip fuch a cafe it (hall be permitted* Thus in cafe of infolvency 
or bankruptcy, it is advantageous t^ the creditors in general, as 
well as CO the individual, that a re-afliirance ihould be made ; for 
by thefe means the fund of the bankrupt’s eftate is not dimi- 
niihed in cafe of lofs, and the infured has a better fecurity for 
the payment of the amount of bis damage, or at leaft a propor- 
tion of it (fl). If the infurer die, it is no lefs ncccflaty and be- 
neficial to his fucceflbrs, that there (hould he a re-aflutance, 
than it was in the former cafe of a bankruptcy ; becaufe it wilt 
provide ailets to fatisfy the infured in cafe a lofs iliould happer^ 

(9) Fsrmerly, if an underwriter be^atpea bankrupt after he had fubferibed the policy, 
and before a lofs happened, the infured was not entitled to a dividend out of the bank* 

»upt*s eftate. This being found a heavy inconvenience, and a dlfcourajirement to trade, 
parliament was ob'iged to Interpofc, and to alter the law in this felped. The ftitute 19 Ceo* If* 
recited, «< that merchants and traders frequently lend money on bottomry, or at rtjpvn^ •* 3 ** *• 

an 4 in tl^e cdiirfe of their trade, frequently caufe their fliips or veftels, and the 
** goods and merchandises loaded thereon, to be infured ; and that where commifliont 
of bankruptcy have iftued againft the obligor in fuch bottomry or rffpondgntjahnnif 
** or the underwiiter, or aflurer in fuch infur aoce, before the lofs of the fliip or goods, 

<< in fuch bond or policy of infunoce mentioned, had happened, it had been made a 
“ queftion, Whether the obligee or obligees in fuch bond, or the aCTured In fuch policy 
« of infuianca, fiiould be let in to prove their debts, or be admitted to have any beneftt 
or dividend under fuch commiftion ? which might be a difeouragement to trade*** 

It was therefore ena^ed, « that the obligee in any bottomry, or rejpondtntia bond, and 
** the aftured in any policy of infurance, made and entered into, upon a good and valu* 
able confidcration, hona fide^ fliould be admits to claim } and after the lofs or conv 
** tingeney tkould have happened, to (wove bis, her, or tbeir debt and demands, in re« 
fpeA of fuch bond or policy of infurance, in like manner as if the lofs or contingency 
** had happened before the time of the HTuing of fuch commiftion of bankruptcy againft 
** fuch obligor or infurer j and ftiould be entiilerl unto, and ihould have a id receive, a 
** proportionable part, ihare and dividend of fuch bankropi'a eftate in proportion Co the 
oth^ creditoifi of fuch bankrupt, in like manner, as if fuch lo^ or contengency had 
** happened >qfbre fuch commiftion iftued: and that all and every perfon andperibns 
againft. whom any coipmiftloA of bankruptcy ihould btf awarded, ihould bedifeharged 
** of and from the debt nt debts, owing by him* her, or them, on every fuch bond and 
f* policy of mfuraace ai aforefaid, and Aould have the benefit of the feveral ftituies now 
in force .againft bankrupts in like manner, to all intenu and putpO^s, as if fuck lofs 
or coalingeiicy had happcacd^aafttfae money due b ref^ theieof had become pay^* 

If before tl^ time of ^ cue the eommlSoo*’* ^ 

ftnii 
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CHAP, and thus fecurc the eftate of the deccafcd for the benefit of his 
XV* 

heirs. Indeed, in both cafes, the intention of the leglflatiir? feems 
to have been, to provide a fund for the payment of that proportion, 
which, in cafe of an infolvency, the infured will have a right to 
demand, in common with the other creditors; and for the pay- 
ihexit of the whole, without prejudice to the heir, even in cafes 
where the anceftor, at the time of his death, was in folvcnt 
drcumftances. 


Yide iJite, 
•• * 4 - 


This aft is worded in fuch exprefs terms, excluding every 
fpecies of rc-affurance, except in the three iiiftanccs of death, 
bankruptcy, or infolvency, that a doubt, as it (liould feem, could 
hardly be founded upon it. But as it was held, tliat the firft 
claufe of the ftatute, prohibiting infurances, intereji or no interej}% 
did not extend to foreign fliips ; fo it was argued, that re-aflu- 
rances made here on the /hips of foreigners did not fall withi^! the 
aft. It might have occurred, however, that die firli chufe of 
the ftatute is qualified, and only prohibits fuch infurances when 
made on his majejlfs JhtpSf or the Jlsips belonging to his Majejlf s 
fithjeBs : whereas the claufe in queftion is genera.i and without 
reftridiion ; the inference from which is, that the legillature had 
both objefts In view, and meant wholly to prohibit the one, but 
not the other. 


Andrcc ▼. This point came on to be confidered by the court of King’s 
Bench, in the year 1787, in the form of a fpecial cafe, ftating. 
Rep. 161. that a re-affurance was made by the defendant on a French vejfelf 
firft infured by a French underwriter at Marfeilles^ who was 
living, and who, at the time of fubferibing the fecond policy, 
was folvent. 


The court {Apburjl^ Fuller^ and Grofe^ juft Ices,) were unani- 
moufty of opinion, that this policy of re-aflurance;. was void : 
and that every re-aflurance In this country, either by Britifi) fub- 
jefts or foreigners, on Britijh or foreign fliips, is void by the 
ftatute ; unUfs the jirjb ajfurer hea^tne a bankrupt^ or 


^ /Biere Is another fpectes of re-afluraitce allowed by the laws 

eftablilhed by an ordinance of Lewis the Four- 
teenth, which was alfo taken from that ancient and excellent 

French 
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French treat! fe, that has been fo frequently mentioned. By this CHAR 
regulation, it is declared lawful for the affured to infure the fol- ^ 

vcncy of the underwriter. By thefc means, the perfon infured Ord.ofLew. 
gets rid of thofc fears, which he may have conceived concerning 
the ability pf the infurers to pay, and he gains a fecond fecurity art- xo- 
to anfwer for the fufEcicncy of the firft. But it is not to France ^ 
alone that this kind of contrafl: is reftrained ; for by the ppfitivc 419. 

Jaws of many other maritime ftates, fuch rc-afliiranccs arc valid 
and binding contradls. The Englijb (iatute, w'hich has been the 
fubje£l of this and the preceding chapter, takes no exprefs notice 
of this fort of infurance ; becaufe, in truth, I believe, it never 
was very much in pradiice in England : but, however, it feems 
clear, that fuch a circumdance, as the folvency of the under- 
writer, is not an infurable intered ; that a policy opened upon 
fuch an event would be treated as a wager-policy ; and. would 
confequently fall within the datute of George the Second, which 
declares all policies made by way of gaming or wagering, to be 
abfolutely null and void to all intents and ptfrpofes. 

Having faid thus much of re-affurances, I fliall proceed to 
confider the nature of a double infurance, and to date (he few 
cafes that have been determined upon the fubjeft, I treat of 
it in this place, becaufe thefe two kinds of infurance have been 
fome times confounded together, and fuppofed to mean the fame 
thing : whereas no two ideas can be more diiUn£l» We have 
already feen what is meant by a re-adurance. A double inftt- 
rance is where the fame man is to receive two fums indead of 
one, or the fame fum twice over, for the fame lois, by reafon of 
his having made two infurances upon the fame goods or the 
fame (hip. The firft diftindtion between thefe two contracts is, 
that a re-aiTurance is a contract made by the firft underwncer» 
his executors or affigns, to fecurehtmfelf, or his eftate : a double 
infurance is entered into by the iufured. A re-alTurancej 
except in the cafes provided for by the ftatute, is abfolutely void : 
a double infurance is not void ; but dill the infured fliall recover 
only one fatisfa£Lkin for bis lofs. This requires explanation. 

"Where a man has made a doubk infurance^ he may recover his 
lofs, againft which of the underwriters he plcafes, but he can' 
recover for no more than the amount of bis lofs* This depends 
upon the nature of an infurance, and the great principles of 
jttflice and ^od faith. An infurance is merely a contra^ of 
, 3 indemnity 
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CHAP, indemnity in cafe of lofs : it follows as a ncccflary confeqiicniie 
^ ^ that a man fliall not recover more than he has loft, or recovet 
fatiafadion greater thait the injury he has fuftained* This rule 
was wifely eftabliflied^ in order to prevent fraud, left the dcfirc 
of gain (hould oocadon unfair and wilful Idfles. It being thus 
fettled, that the infured lliall recover but one fatisfadion, and 
that i|icafe of a double infurance, he may fix upon which of the 
underwriters he will tor the payment of his lofs, it is a, principle 
of natural jufticc that the fevcral infurers (hould all of them con- 
tribute in their fever al proportions, to fatisfy that lofs, againll 
which they have all infured; 

Thcfc principles have been fully declared td be law in feveral 
calesi which are now to be mentioned. 

In the year 1763, it was ruled by Lord Mansfield^ Chief 
Juftice, and agreed to be the courfe of pradice, that upon a 
double infurance, though the infured is not entitled to two fa* 
ti$fa6iions ; yet, upon the firft adion, he may recover the whole 
fum infured, and may leave the defendant therein, to tecoter a 
rateable* fatisfadion from the other infurers. 


KewbyT. 
Reed, Silt, 
in London 
in EiSer 
Vie. 1763. 
at Blue. Rep 
416 . 


Rogers f f 
Davis, Sitt. 
in Mich. 
Vic. 17 
Geo. 111 . 
before Lord 
Minificld, 


Thus alfo it was determined in a fubfequent cafe at OuUdholU 
It was an adion on a policy of infucance on a, (hip from New^ 
foundiand to Dominica^ and from thence to the port of difeharge 
in the Wvjl Indies, It was a valued policy on the (hip (and 
freight ; and on the goods as intereft (hould appear. The (hip 
failed from St, John^^ the 17th of December and the 

plaintiff declared as for a total lofs. The defendant underwrote 
for 20c/. and has paid into court 124/. This fum was paid on a( 
fuppolition, that the underwriters on a former policy (hould 
bear a (hare of the lofs. The plaintiff had originally infured at 
Liverpool on a voyage from Newfoundland to Barbadoes and the 
Leeward IJlands^ with an exception oi American captures : but 
the plaintiff afterwards, for the purpofe of fecuring himfelf 
dgainft captures, and having stored the courfe of his voyage, 
m^de the prefent infurance* The plaintiff now infilled he was 
^|ntitle<i to receive the futt amount of his infurance againft tfaq 
lefe^dant* and not to any part from rhe Liverpool underwriters^ 
hecaufe the voyage flow was diffeent from that infured 

at Xmr/sa/. was howevt. a ntiiCt for the plaintiff for 
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flis full demand, with liberty for the dfendani to bring ah aSlton CHAP. 
agatnft the Liverpool underwriters^ f he thought fiu ^ ^ 

Accordingly in the Eafler term following, an aftion was Davisr. 
brought for money had and received to the ufe of the ]plaintifF, ^tring/in 
who was the defendant In the laft claufe, in order to recover a Vic. 
contribution for the lofs which the plaintiff had been obliged to ItGuUd- 
pay. It was agreed by both parties to admit, that on the London 
policy (which was the fubjeft of the former a£Iton}, 220o/. 
were infured : thaj^ on the two policies 1 700/. wcr^ 

Infured : that the merchant w'as interefted to the amount of 500/ 
on the (hip ; 300/. on the freight ; and 1400/. on the cargo, 
that the plaintiff had paid 20c/. lofs, and 47A for the colts. 

The quellion was, whether the defendant was liablb to contri- 
bute any thing, and what. The whole intereft was 2200/. and 
the whole infurance was 3900/. It was infilled by the counfel 
for the defendant, that the infurance in London was an illegal 
re-afiTurance i and therefore the plaintiff might have made a good 
defence in an a£lion brought againft him: and if fo, he cottld 
not now recover over againft the defendant* 

Lord Mansfeld.^*^ The queltion feems to be, whether the 
infured has not two fecurities for the lofs that has happened. If 
fo, can there be a doubt that he may bring his a£tion againft 
either i It is like the cafe of two fecurities ; where, if all the 
money be recovered againft one of them, he may recover a pro- 
portion from the ocher. Then this would bring it to the quef* 
tion, whether the fecond infurance is void os a re^ajjurance. But 
a rc-affurance is a contrail made by the infurcr to fecure him- 
felf ; and this is only a double infurance'^ There was another 
ground taken in the caufe, which is not material to be mentioned 
bere : but upon this dircilion, the plaintiff had a verdiiln. 

Although a man, by making a double infurance, (hall not be 
allowed to^recover a double faiisfaition for the fame lofs i yet 
various perfons may infure various intcrefts on the fame thing, 
and each to the whole value (as the mailers for wages ^ the owner * 
for freight 5 pne perfon for goods, another for bottomry), and 
fuch a contrail docs not fall within the idea of a double in- 
furattce. . There is a full cafe upon this fubjeit, and a very ela- 
borate argument of Lord Mansfidd^ in delivering the judgment 

of. 
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® ^ whole court of King’s Bench* in which moft of the quef- 

c. tions relative to double Infurancea are clearly and decihvely fet- 

Godin »nd In this caufe the* queflion was. Whether the plaintilF 

Thrion recover his whole iofs, or only a half ? it being ob- 

don Adu. jeded that there was a double infurance. A verdi£b was found 
j 489. whole, fubjedl to the opinion of the court upon Lord 

* *w«c. MatJsfiMs report. 

Rep. 103. 

Lord Mansfield^ in delivering the opinion of the court, began, 
by ft a ting the fa£ls, as they appeared to him at the trial. 

Mr. Msyhohm of St. PeUrJburg had dealings with Mr. Amyand 
ind Company of London^ who often fent (hips from London to 
Mr. Meyhahm at St. PeUrJburg. Meybjphm% as appeared by the 
evidence, was indebted, on the balance of their accounts, to 
Amyand and Company. Amyand and Company fent a (hip, called 
The Galloway f Stephen Barker m after, to Mr. Meyhohm^ at Su 
Petetjhurgy to fetch certain goods. Meybohm fent the goods, and 
promifed to fend the bill of lading by the next pod, but never 
did. Afterwards, in Augtfl 1756, Amyand and Company got ^ 
policy of infurance from private underwriters, for 1 1 00/. on the 
(hip, tackle, and goods, at and from London to Su Peterjhurg^ 
gnd at and from thence back again to London : which policy 
(igned by fcveral private underwriters, quite different perfona 
from die prefent defendants; and of this fum of 1100/. thus 
underwritten, 50c/. was declared to be on parts of the Oiip, 
and the remaining 600A to be on goods. Between the 2<Sth of 
Auguji and the aSih of September 1756 (both included), Mr. 
Amyand infured 800/. more, with other private infurers : and 
this latter infurance was upon goods only : and was only at and 
from St. PeUrJburg to London. On the 28th, 29th, and 30th of 
OSlober 1756, Mr. Amyand infured 900/. mere with other pri- 
vate infurers, which laft infurance was on goods only, at and 
from the Sound to London. So that the whole fum infured by 
Amyand and Company was 28 00/. of which the fum of 2300/. 
was on goods, and the'reioaining jco/. was on the (hip. Seve- 
ral letters being given in evidence, it appeared that Meybohm 
^Ot^'^rom Peierjburg on the 7th oi September 1756 (the date of 
his fitft letter pn thU fubjedi) to Amyand and Cofinpany ; and 
mentioned what goodsrhe Ihotdd fend to them, referring to the. 
invoice for paniculars ; and direi^ed them to ^et infurance thereof 
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on, and to place the goods and the infurance to a particular 
account which he named in his letter j in which he alfo fpecified 
fonie iron, which was for Mr. Amyand’i own account. This 
letter Mr. Amyand afterwards received (probably about the a'yth 
of OElober^) and in confequence of it made the infurance accord- 
ingly, upon the a8th, apth, and 30th of the fame On<Aery as 
before.mentioned, Mtybohm, having (hipped the goods, indotfed 
the bills of lading to one Mr. John Tamefz in Mofcaw (the plain- 
tiff, in elTe^I, in the prefent aflion) who, on the 7th of O^ober 
1 75^, wrote to his correfpondent Mr. TJhth<ff here in London 
to infure thefe goods. In this letter he defircs Mr. TJhtboff to in- 
fure the whoUt that he (J'amtfz) might be fafe in all events ; for 
he fufpeaed that thefe goods where intended to be configned by 
Me-jhohm to fomebody elfe, and perhaps might be infured by fome 
other perfons. And he fays they were transfened to him, in 
conGderation of his being in advance to Mtybohm more than their 
amount. This letter from Mr. Tamejz^ with thefe direflions to 
infure, was recived by Mr. Uhtb^, on the 15th of November 
1756. Mr. U»tA#accordingly applied to the defendants, the 
ftoadon Affurance Company'; and difclofed to them, at the fame 
time, all thefe particulars: and they, upon the i6th of iViwiw- 
ber 1756, after being thus apprifed, that there might be another 
infurance, made the infurance now in queftion, for 2316/. oir 
the- goods at and from the Sound to London^ I he goods were 
loft in the voyage. Mr. Ubthafa infurance was made by the 
plaintiffs Godin, Guyon, and Company, who are infurance bro- 
kers : and they declare that this infurance was made by order oC 
Jlenry UhthojJzti\. This declaration is indorfed upon the poli- 
cy, and is dated the 1 8th of November 1756. Thtere is no doubt 
as to the value of the goods, or as to the lofs of them. It is ad- 
mitted by the defendants, that the plaintiffs ought to recover 
half the lols ftmn them: but they fay they ought to pay only 
half, not thetwlefrof the lofs. So that the only queftion is„ 
whether the plaintifi are entitled, upon the circumftancea e£ 
this cafe, find bpon the faflis I have b^ dating, to recover tl» 
vMe hfi from the prefent defendants ; or only the half of his 
lofs from them, and the remainder from the ondeta^t^s of 
Mr, Amyan^t policy. The verdia is found for the plaintiff, for 
the whole : but it is 4greqd to be fobjeft to thd optnkm this 
eourt, upon the queftion I have juft mentimted. 
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Firft, to confider it as between the infurer and infured. 

^ between them, and upon the foot of commutative juftice merely, 
there is no colour why the infurers fhould not pay the infured 
the whole : for they have received a premium for the whole rHk« 
Before the introdudlion of wagering poHciesi it was upon prin-* 
eiples of convenience very wifely eftablifhed, that a ix^an fhould 
not recover more than he had loft. Infurance was coniidered 
as indemnity only, in cafe of a lofs ; and therefore the infur. 
ance ought not to exceed the lofs* This rule was calculated to 
prevent fraud; left the temptation of gain fhould occafion un- 
fair and wilful Ioffes. ,lf the infured is to receive but one fatif- 
fa£lion, natural juftice fays that the fcveral infurers fhall all of 
them conlribuie pro rata, to fatisfy that lofs, againll which they 
have all infured. No particular cafes arc to be found on this 
head : or, at leaft, none have been cited by the counfel on cither 
fide. Where a man makes a double infarance of the fame thing, 
in fuch a manner that he caii clearly recover againft feveral in- 
furers in diftin<£i policies a double faiisfadlion, the law certainly 
lays that he ought not to recover doubly for the fame lofs, but 
be content with one Tingle fatisfadion for it. And if the fame 
man really and for hi.: own propef account infures the fame goods 
doubly, t!;oi!gh both infuranccs be not made in his own name, 
hut one or both of them in the name of another perfon, yet that 
is juft the fame thing ; for the fame perfoii is to have the benefit 
of both policies. And if the whole fhould be recovered from 
one, he ought to ftand in the place of the infured, to receive 
contribution from the other, who w'as equally liable to pay the 
whole. But in this cafe if Tamef% was not to have the benefit 
of both policies" in all events^ then it can never be conftdered as 
a double policy. 


It has been faid, tliat the indorfement of the bills 0f ladings 
transferred Meyhhm^9 intereft in all policies, by which the cargo^ 
affigned was infured ; and therefore Tamefz has a right to Mr. 

policy ; and that Tamefa^ being the ifBgncp of Afeji- 
hhm, is the ci^uy ^ue truft of it, and may recover the money 
illftited ; and even that he may bring trover, or detinue, for the 
very policy itfelf : and iris urged from hence, that he tidier w3l 
m may haiVe a double jfatifla^ioii for the fame tof«* 


't 
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But allowing that by the indorfement of the bills of lading chap. 
and affigning the cargo to Tamef%^ he (lands in the place of xv. 
M^ybohm in refpeft of his infurances ; yet Mr, Amyand has an 
intereft of his own, and had actually infured the (hip and goods^ 
to the amount of 1900/. (upon both together) prior to any 
diredlions or intimation received from Mr. Meyhohm^ Co infure 
for him. Various people may infure various intcreCls on the 
fame bottom : (as one perfon for goods, another for bottomry, 

£7*^.) And here Mr. Amyand had an intereil of his own, dif« 
tin£l from that of Mr. Meyhohm : he had a lien upon thefe very 
goods as a fa£lor to whom a balance was due, And he had the 
foie intereft in the (hip ; which was a part of the things infured 
by him. It is far from appearing, that even his lall infurance 
(in O^ober) was made on the account of Meybchm^ or as agent 
for him. So far from it, Mr. Amyand infifts upon it for his own 
benefit (as he exprefsly declared at the trial), and abfolutely re.- 
fu^s to give it up, or to fuffer his name to be ufecl by the plain- 
tiff ; though he was a witnefs for the defendants, and w^s pro- 
duced by them, and inclined to ferve them. So that the foun- 
dation of this argument, urged by ihe defendant’s counfel, fail$ 
them ; and there is, in reality, nothing to fupport it. But even 
fuppofing that Mr. Amyand had made his infurance, not upon 
his own account, but as agent or fatSlor for Mr. Meyhohm^ and 
upon the account of Meyhohm ; yet even then Tamefz can never 
come againft Amyand^s underwriters, or come at Amyand*^ poli- 
cy to his own ufe. For Amyand^ the factor bf Meybohm^ has 
pofieffion of the policy, and appears to have been a creditor of 
Mtybohm upon the balance of accounts between them, at the 
time when be mbde the infurance : and I take it to b^ now a 
fettled point) « that a fa£lor to whom a balance is due, Uasa, 
lien upon all goods of his principal, fo long as they remain in 
** his pofiefiGon." Kruger and others v. WUcox and others, was 
a cafe in Chancery upon this point. It came on iirft before aep.»5s. 
Sir JAn&tr^mge^ then "Maftcr of the Rolls, who decreed an 
*account, and dircCled allowances to be made for wh^tt t^ fac*' 
tor had ea^pended on account of the (hip or cargo, and refer ved 
all further dire>&*ems till after the mafier’s report. It came on 
ag^un, afterwards, for further diredions, after the mailer’s re« 
portt before the Lord Chanpellpr, who was attended by four 
merchaiits, wboiu he interrogated publtckiy. Atiet 
whkhhc tooh^me to coofider of it i and on the firft of J^eiru^ 
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^ XV **’ *755* dfcrefrl, ** that the fa£lor has a lien on goodd coir* 

“ figncd to him ; not only. for incident charges, but as an item 
of mutual account for the general balance due to him fo long 
as he retains the poifeffion. But if he part with the poffelTion 
** of the goods, he parts with his lien, becaufe it cannot then 
be retained as an item for the general account.*’ There was 
another cafe, in the fame court, of Gardiner v. ColemaU^ a few 
months after ; in which the former cafe, determined as I have 
mentioned, wsfs conlidered as a point fettled $ and this latter 
cafe of Gardiner V. Coleman was decreed agreeably to it. So that 
Mr. Amyand^ even confidcred as fadtor or agent to Meyhhm^ 
and as making the infurance upon *Meyhobm'% account, is yet 
cnthled to retain the policy; Meybohm being indebted .to him 
hpon the balance of the account between them ; and he has a , 
lien upon the policy, whilftr it continues in his poffeflion. There- 
fore, even in this view of the cafe, Mr. Tamefz muft firft have 
paid to Atnyand the balance of his {Atnyand\) account, before he 
could have gotten that policy out of Amyand's hands; and con* 
fequently, Mr. Tan,ijz was very far from being entitled to the 
benefit of it as a ceflny qiu truji^ abfoiutely and entirely. 

But if the quefliorif Whether Tamefz couid take the benefit 
of Mr. Amyandh policy were doubtful ; yet here, Tamefz in- 
fared the goods with the defendants, exprefsly under the declar- 
ation of his fufpicion, that there might have bccn*a former cotf- 
Agnation, and fome former infurance made upon the goods by 
fome other perfon : but he defired to infure the whole for his 
own fecutlty; and to thb the defendants agreed, and took the 
whole premium. Mr. Afnydnd infiiled upon hia right to the 
Vrhole benefit of his own policy, when he was examined as a 
ir^tnefs : and is tiow litigating it in Chancery. It would neither 
be juft nor reafdnable, that Tamefz (hould only recover half of 
Ibis lofi from the defendants, and be turned round for the other 
half, to the uncertain event of a long and expehfive litigation. 

1 do not believe there ever will or can be a recovery by Tamefai 
dt'thofe who (hall ftand in his' place, againft under- 

writers. However, if thbfc underwriters ark liable to contribute 
pt all, the contribution ought to be alhong the feverbl infuters 
lll^tfves : hut famefzf the infured, has a right tcrteeovev his 
4boie lofs from the def^ahfs, uj^n the policy now b qiidiSoin; 

^ ^ by irhkh tb<y arelonnd to pay the whole, fot thou|^ hert 
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fee two infurance?* yet it is not a double infurance ; to call^t fo H a P 
is only confounding terms. If Tamefa could recover againft 
feoth fets of infurers, yet he certainly could not recover againil 
the underwriters ^of AmymiT^ policy, without feme cxpence $ 
nor without alfo firll paying and re-imburfing to Mr. Amyand the 
premium he paid, and alfo his charges. This is by no means 
within the idea of a double infurance. Two perlons may infurc 
two different interefts ; each to the whole value as the mailer 
for wages ; the owner for freight, tifr. But a double infurance 
is where the fame man is to receive two fums inftead of one, or 
the fame fum twice over for the fame lofs, by reafon of his 
having made two ^nfurances upon the fame goods, or the fame 
fliip. Mr. Tamefz. is entitled to receive the whole from the de- 
fendants, upon their policy ; whatever (hall become of Mr. Amy- 
end's policy : and they will have a right in cafe he can claim any 
thing under Mr Amyanifs policy, to (land in his place, for a, 
contribution to be paid by the other un4erwriters to them. But 
ftiil they arc certainly obliged to pay the whole to him. There- 
fore upon thefe grounds and principles, in every light in which 
die cafe can be put, wc arc all of us clearly of opinion, that the 
verdict is right, as it now Hands for the whole ; and that the 
fofi^a mud be delivered to the plaintiH’. 

In the courfc of what has been faid upon double infurance, no 
notice has been taken of the laws of foreign Hates refpe£ting that 
point : the reafon of this Glence is the great contrariety to be 
found in their laws upon the fubjc£l ; it being almoft impoifible 
to mention two countries, whofc regulations, as to this matter^ 
arc fimilar. In one the contra£l is abfolutely void, and a for- ord.ofMW^ 
felture enfues ; in others, if the firH policy amount to the value 
of the efie^ls laden, the orher infurers fliall withdraw their in- of Friin.anS 
furance, retaining one half per emt. and in fome other countries, 
the double infurance is merely void, without any forfeiture being »< 7 . 
incurted. When there is fuch a diverfity in the ordinwees upon 
the fubjeS, it feemed neetllefs to enter into them, efjtecially as ^ 
die law of England with refpeft to double infurance is fo cleat, 
and fo well-founded in reafon and natural juBice, as to req,uire 
no illuftratlon or cfpbrxnation from the laws of any other 
country. 

liaring 
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CHAP. 

XV. 


Vide aftte^ 
p. 1. 


Having, in this and the five preceding chapters, treated of thofe 
circumftances, by which the contract of infurance is rendered 
void from its commencement, on account of fome radical defedti 
which prevents the policy from ever having any operation at all, 
and having, in the courfe of that inquiry, been led into a variety 
of difeufEon, involving in it a very material part of the law of 
infurance : we fhall proceed to {hew in what cafes the policy, 
although not void ab initio^ is rendered of no effefl, becaufe the 
ii^fured has not himfelf fully complied with thofe conditions, 
which he has either exprefsly or tacitly^ from the nature of his 
Contra£l, undertaken to perform. It was indeed obferved in the 
firft chapter of this work, that although the policy is not fub- 
feribed by the infured, yet there are certain conditions to be per- 
formed on his part, with as much good faith and integrity as if 
his name appeared at the foot of the policy : otherwife it is a 
dead letter, and he can never recover an indemnity for any lofs, 
which he may happen to fultain* 
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CHAPTER THE SIXTEENTH. 

Of Changing the Ship. 


O F thofe caufes which will operate as a bar to the infurcd's chap, 
recovering upon a policy of infurance againft the under- ^ ^ 

writer, the firft to be mentioned is that of changing the (liip ; 
or, as it has commonly been called, changing the bottom. This vide ante, 
will require but very little difeufEon. We formerly (aid, that, 
except in fomc fpecial cafes of infuranccs upon Jbip or Jhips^ it 
was eflentially requifite to render a policy of infurance eiTefl ual, 
that the t^ame of the (hip, on which the rifle was to be run, Ihould 
be inferted. That being done, it follows as an implied condition 
that the infured fhould neither fubltitute another fliip for that 
mentioned in the policy before the voyage commences, which 
cafe there would be no contract at all : nor during the courfe of 
the voyage remove the property infured to another ftiip, without 
the confent of the underwriter, or without being impelled by a 
cafe of unavoidable neceffity. If he do, the implied condition is 
broken, and he cannot recover a fatisfa£Iion, in cafe of a lofst 
from the infurer ; becaufe the policy was upon goods on board 
a particular fhip, or upon the (hip itfclf ; and it becomes a ma- 
terial confideration in a contraft of infurance, upon what vcflfel 
the riik is to be run ; (ince the one may be much (Ironger, and 
more able to refift the perils of the fea ; or by its fwift failings 
much better able to efcape from the purfuit of an etiemy, than 
the other. 


Malyne^ it is true, in his Ltn Mercatoria^ appears to be of a 
different opinion $ for he ifays, ‘‘It fometimes happens, that Merc. uS. 
“ upon fome fpccial coniidcration, this claufe forbidding the 
“ transferring of goods from one (hip to another is inferted in 
“ policies of alTurance ; becaufe in time of hoftility or war be« 
tween princes, it might be unladen, in fucb fiiips of thofe 
« contending princes, by which the adventuiie would be in- 
creafed. But according to the ufoal infuratices which are 
made generally without an exception, ^.affurer is llabi# 
ff thereunto; for it is underffood, that the malfter of a (hip. 

F » 4 « without^ ^ 
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CHAP, €i without fome good and accidental caufe, would not put the 
1 ** goods from one ftiip to another, but would,dclivcr themi ac- 

cording to the charter-party, at the appointed place/' The 
reafon given by Malyne^ in fupport of his pofition, is by no 
means fatisfaQory, nor is it well founded in point of experi- 
ence: neither has he adduced a finglc authority to corroborate the 
opinion advanced* Indeed, the whole current of authority 
turns the other way : at leaft, as far as I have been able to 
trace it. 


has faid, that if goods arc infured in fuch a Ihip, and 

e*7» xi» «i 

afterwards in the voyage (he becomes leaky and crazy, and the 
fupercargo and matter, by confent, become freighters of another 
veflel for the fafe delivery of the goods ; and then after (lie is 
loaded, the fecond vefTel mifearries, the alTurers are dj^charged. 
It is true, the fentence proceeds thus: “ If thefe words be in- 
ferted, namely, the gnod^ laden to be tranfported and delivered at 
* fuchj^lacebythe feitd Jhip^ or by any other flAp^ or vejfel^ until they 
«« he finely landed^ the infurers mutt anfwer the misfortune.*' 
But this does not at all afFe£l the general rule before laid down ; 
for it Only goes to ttiew that, which is not denied, that the par- 
ties may take a cafe out of the general rule of law, by a Xpecial 
agreement: and the exception proves the truth of the firtt pro- 
pofition. Befides, in fuch a cafe, it iljould feem that the iliip, in 
which the goods are laden, ought not to be changed, but upon 
xiccei&cy. 


Roeeat it This opinion Is confirmed by foreign writers. Merces fi 
** cadem navigatione transferantur dc una navi in aliam, ct fi 
noviflima navis, ubi merces transfutte fuerunt, deperdatur, 
tunc ett infpicienda forma aflecurationis, in qui fi fuit di£lum, 
quod aflecurentur merces, qua funt in tali navi^ tunc ajfecuraiar 
« non tenetur^ co quod mentionem fecit in alTecuratione de tali 
S»n^% it « navi. £c ratio eft, quia non par eft ratio afiecurationis, quan-- 
^ mercei devehuntur in unA navi^ et quando in alter A ) imo folct 
sl ** id^principallter confiderari inter ipfos afiecuratores, cum una 

nuvis fit n^gis fiortis quam alia** Roccus is corroborated by 
fisveraUcaurned writexa upon this branch of jurifpradence. 


^ Ip the Izw of Etigkmdt there is only one cafe to be met with 
sii pifRt upon the I and that ts not ezprefsly in point to 

• the 
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Ac prefcnt inquiry, although it feems to decide it. It was a ^ ^ 

cafe which came on at Guildhall before Lord Chief Juftice Lee. , ^ 

The plaintiff had infured intereft or no intereft on any Jbip he Dickv.Bar. 

lliould come in from Virginia to London^ beginning the adven- 

ture on his embarking on board fuch Khip ; the money to be paid 

though his perfon (hould efcape^ or the Ihip be retaken. He 

embarked on the SpeednveU g but (he fpringing a leak at fea, he 

went on board the Friendjbip^ and arrived fafe at London ; but 

the speedwell was taken after he left her. And nbw, in an ac« 

tion againil the underwriter, he was held liable ; for the infur- 

ance is on the. (hip the plaintiff f^t out in : and had that got fafe 

home and the other been lof^ the plaintiff could not have recovered 

upon the ground of having removed his perfon into that (hip in 

the middle of the voyage. 

From this cafe It appears, that although no (hip was named 
in the policy, yet the moment the (hip was afeertained by the em* 
barkation of the infured, the contra^ was at an end, provided 
the fecond (hip had been loft \ for fo the words in Italics ex« 
prefsly import. A fortiori^ therefore, the infured could not be 
entitled to recover, upon a change of the bottom, when the name 
of the veffei is exprefsly mentioned in the very inftrument by 
which the contra£f is effe£led. And although the infured, not- 
withftanding the change of bottom, recovered in the cafe cited 
from Strange s it may be accounted for in two ways, conCilent 
with the doflrine advanced in this chapter. In the fir ft place, 
it was a gaming policy, intereft or no intereft ; and the plaintiff 
was entitled to recover the moment the (hip was taken, although 
he might perhaps not be interefted at all ; or perhaps the effccls 
infured might be left in the firft (hip, although the plaintiff re- 
moved his perfon 5 in which cafe even at this day, upon a fair 
bond fide policy, he would be entitled to recover frohi the under- 
writers a fatisfa&ion for the loft he had fuftained. 

The general doflrine relative to changing the bottom of the 
(hip was alluded to by Lord Mansfield^ when delivering the 
opinion of the court in the cafe of Pelly againft the Rsyal Ex* 
change Affurance Company, which has already been fully re- 
ported in a preceding chapter. One objeftion,’* faid his viSe aace, 
Xiordihip, *« was formed by comparing this cafe to that of 
«« chaniiins the fhip or bottom, on board of which goods ztF 

5* infured: ^ 


1 
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•* infuted : •mhieh the infur td have no right to do ^a'). For there 
»* the identical ftip is eflential } that is the thing infiired. But 
that cafe is not like the prefent.” 

♦ 

From this paflage it is evident, that Lord Mansfield intended 
to confirm the principle advanced in this chapter, namely, that 
when an infurance is made on a fpecific fliip, and the infured 
mt being impelled by any neceffity, without the confent of the 
underwriter, changes the (hip in the courfe of the voyage, he 
has not kept his part of the eontraft, and cannot recover againft 
the underwriter^ 


W 1*^ uken at a ulc, fobjedt to the exception of inevitable or urgentne* 

eeOicy ; forit hat been held, that the owners of goods infured. by the aft of lifting 
the goods from one fliip to another, do not preclude ihemfelves from recovering an 
•wage lofa aiifing from the capture of the fecund flilp, if they a£t from neceflity, and 
lor the benefit of «U concerned. See Pianfameur v, Siapln^ 1 Term Ucp. fiii.note (a> 
•nd ante, chap, i. 
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CHAPTER THE SEVENTEENTH. 
Of Deviation. 


T^EVIATIOM, in marine infurances, is under flood to mean c H a f. 
A-/ a voluntary departure, without neceffity or any rea- xvfl. 
fonable caufe, from the regular and ufual courfe of the fpecific -■ ^ 

voyage infured. Whenever a deviation of this kind takes place, 
the voyage is determined ; and the underwriters are difeharged 
from any refponfibility. It isnecefTary, as we have fecn, to infert 
in every policy of infurance, the place of the fhip’s departure, c. i. * 
and alfo of her deftination. Hence it is an implied condition 
to be performed on the part of the infured, that the ihip fhall 
purfue the moft dirc£l courfe, of which the nature of things 
will admit, to arrive at the deflined port. If this be not done ^ 
if there be no fpecial agreement to allow the fhtp to go tq cer- 
tain places out of the ufual track; or if there be no juft cahfe ^ 
aOigned for fuch a deviation ; it is but jud and reafonable that Roctsi* 
the underwriter fhould no longer be bound by his contra£l» the 5** 
infured having failed to comply with the terms on which the 
policy was made. For if the voyage be changed after the depar- 
ture of the fliip, it becomes a different voyage, and not that, 
againft which the infurer has undertaken to indemnify : (which 
is the true ohje£lIon to a deviation) the rifk may be ten times 
greater, which probably the infurer would not have run at all, or 
at lead would not, without a larger premium. Nor is it at all ma- 
terial, whether the lofs be or be not an a£lual confequence of the 
deviation ; for the infurers are in no cafe anfwerable for a fub- 
fequent lofs, in whatever place it happen, or to whatever caufe 
it may be attributed. Neither does it make any difference, 
whether the infured was, or was not, confenting to the deviation. 

Thcfe principles have been eftablifhed by many deciCons in 
the various courts of Wefiminfitr Hmll% and ^fo by a folemn de- 
termination in the Houfe of Lords. 

The plaintiff was a fliippcrof goods in % vcflcl bound from 
Dartmuth to Liverpool i the Chip failed from Dartmouth^ and tersfl^et, 
put into Loo I a place fie mufl rf neceffiij pefe in the courfe 

the infured voyage. But na flic had no liberty given her by die yum. 

policy ^ , 
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CHAP, policy to go into Loo^ and although no accident befel her in going 
into, or coming out of Loo (for flic was lf?ft after flic got out to 
fea again), yet Mr. Juftice Tates held that this was a deviation, 
and a verdift was accordingly found for the underwriters. 


Townfon v. 
Guyon, be- 
fore Ltttd 
Mansfield. 


In another cafe, an aflion was brought upon a policy on 
goods and other merchandizes, loaded on board the fliip called 
the Chatming Nancy^ from Dunkirk to Leghorn* The (hip came 
to Dover in her way to procure a Mediterranean pafs ; and was 
^afterwards loft. 


Lord Mamfield was of opinion, that the calling at Dover was 
a deviation ^ and the plaintiff was nonfuited. 


It was alfohfdd by Lord Chief Juftice Lec^ that if the mafter 
of a veflel put Into a port not ufual, or (lay an unufual time, it 
is a deviation, and difeharges the infurer. But the time which 
a (hip is detained in the port for neceffary repairs, the in- 
fij^ance being at and fronii^ (hall not be confldered unnecejfary 
delay fo a& to avoid the policy. Lord Kenyon faid, the policy at- 
Smiih V. tached on the fliip while (he was undergoing repairs; it was in 
® ncceflary that flie (hould be fit to proceed on the 

voyage at the time of the infurance. The underwriter look 
into his confideration the time fhe might be neceifarily detained. 

It has alfo been held that e%en where there is a pcrmilTioii 
given to touch and Jiay at a place, that confers no privilege on 
Stitt » War- afl’ured to break bulk^ or to unload any part of the cargo. 

which was fo decided was an infurance on goods at and 
afecr^Micb. from Whitehaven to 5/. MichaeP^^ with liberty to touch and (lay 
» 797 « at any place or places whatfoever, and particularly at Cork in her 
pajfage out* The (hip was driven by (trefs of weather into Dublin^ 
and there (be unloaded a great part of the coals, of which her 
cargo confifted, and then proceeded on her voyage and was loft. 


Lord Kenyon^ C. J« was of opinion that as the liberty given 
was only to touch and Jlay^ but not to trade^ the unloading and 
felling the co^ls, though the (hip was not further delayed there* 
by, was a breaking bulk^ and avoided the policy : and upon being 
afked by the plaintiff V counfel, his lordfhip faid, he (hould have 
been of the fame opinion, if this breaking bulk bad happened at 
Cork I and the plaintidF was nonfuited. 
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So a veflel having liberty to dlfcharge goods at Lijbon^ is not at C H A P* 
liberty to take in any there, although there be a return of pre- ^ 

mium if (he fails chence with convoy, and only waits till convoy shcrifKv. 
is ready. S:f. 

^ a’ter M.T. 

l8oj. 

The two cafes updn this fubje£l juft referred to, though the 

decifions of two moft eminent judges, were never brought under 

the review of the Court. But in a fubfequent cafe they were 

very confiderably lhaken, although in the cafe about to be 

quoted, the infurance was upon JlAp and freight^ and not upon 

goods s and Lord Ellenborougb exprefsly referved his opinion upon 

any cafe of infurance on goods till the point (hould arife. In the Rainer. 

cafe now to be mentioned, which was an infurance at and from ****** 9 

** ^ 95 * 

the (hip's loading ports on the coaft of Spain to London^ with 
liberty to touch and ftay at any port or place whatfoever, the 
jury found exprefsly, that the going into, and (laying at 
rabar was of neceflity, in order to procure a fupply of provifions, 
and that the (lay was not longer than the neceffity required : and 
it was proved that, while the vcflel lay there, the captain ^re- 
ceived on board fome chefts of dollars* This fa£l, and this find* 
ing of the jury raifed the queftion of law, whether the taking 
in the additional cargo of dollars was a breaking of bulk in the 
courfe of the voyage, at a place where there was no liberty to trad^ 
given by the policy, fo as to avoid it, as increafing, or having 
R tendency to incrcafc the rifle. The point was very fully argued; 
and the counfel, who argued that this amounted to a deviation^ 
relied on the two cafes laft quoted. 


But the Court were unanimous in deciding, (and they deli- 
vered their opinions feriatimy) that as the jury had found that 
the whole period of the (hip’s ftay was covered bjr the neceffity 
which originally induced her to go into Gibraltar ^ there was no 
implied warranty in fuch a policy that the (hip (hall not trade, fo 
as no delay be adually occafioned. And as to the temptation 
to deviate held out to the mafter, that muft always be a queftion 
lor the jury, as m other cafes of fraud, whether the deviation 
or delay arofe from the trading or from neceffity : and an inien^ 
ihn to deviate, not carried into effea, will not avoid a policy, 
ftill lefs can a umptation to deviate avoid it* 


The 
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CHAP. The next cafe to be reported underwent a variety of difeuffion 
, ^ in the feveral courts in Scotland $ and in all of them judgment 

was given againft the underwriters : but upon an Appeal to the 
Houfe of Lords, the various decrees of the courts below were 
reverfed, agreeably to thofe principles adduced in the beginning 
of this chapter, and which have been uniformly admitted as 
found law. 


Clltot and 
ethers V. 
Wilfoo and 
Co. 7 Bio. 
Pari. Caret, 
F* 459- 


The harbour of Carron^ lituate near the head of the Frith of 
Forth^ is chiefly reforted to by fhips in the fervice of the Carron 
Company, who have a great iron work and confiderablc collieries 
in the neighbourhood. From thence veflels, intended principally 
to convey the manufaAures of the Company, their coals, and 
fuch goods as may be offered them on freight, fail periodically 
for Hully ant! other places on the Eajlern coafl of England, This 
is a coafting or carrying trade, the vclTels in going down the 
Frith touching at different places to take in additional loading, 
or to difeharge part of what they have received at places higher 
in the river. Particularly it is ufual for thefe veflels to call at 
BorronJt^hwrtefs and Lnth^ and at Morriforts Haven^ a port fix 
miles farther clown the Friths and on the fame fide with Leith 
in the bay of Frejlonpans, In February 1774, the refpondents 
had occafion to fhip fourteen hogflieads of tobacco on board one 
of thefe veflels for Hull i and defiring to infure them, gave the 
following irillraflions in writing to Hamilton and Bogle^ infurance 
brokers in Glafgow : Pleafe to infure for our account by the 
“ KingftoHy George Finlay^ m after, from Carron to //«//, with 
liberty to cal! as ufualj fourteen hogfheads of tobaccos” and 
thefe inftruQions were entered in the brokers’ books for the pc- 


rufal of the underwriters, as is the prafliice at Glafgow, Upon 
the 9th of February^ the appellants underwrote a policy of infu- 
rance in thefe terms : beginning the adventure of the faid to- 
bacco, at and from the loading thereof on board the faid fhip 
Kingpon at Carron wharf, and to continue and endure until 
(?AdKingJlon {being allowed a liberty to call at Leith) fhall at- 
<* rive at flW/, and there be fafely delivered.*’ The refpondents 
were n^t privy to the allowance to call at Leith^ being thus fttb« 
Sitpted in the policy for the iliore general term, as ufaeJ^ titeti* 
tionedi in the inftruilions to the broker. The premium agreed 
on im i/. 5/. percent, a rate equals atlcaft^ if not higher^ than 

was 
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was ufual to be given in the voyage^ in cafes where it was under* C M A p, 
ftood, or expreiTed in the policy, that the vcffel might touch at . 

the cuftomary ports. And in particular feme of thefe appellants 
in February 1772, underwrote a policy upon this very veflel,and 
for the fame voyagCi with liberty to call at Leith and Merrifotfs 
Haven^ at a premium of one per cent. only. The veflel thus in^ 
fured had failed from Carron five days before the date of the^ 
policy, that is, on the 4th of February I774> it did not call or 
touch at Leith ^but put into MorriforCs Haven : fet fail from thence 
on the 9th, got fafe into the dirc£t courfe from Carron to HuU^ 
cleared, the of Fortht and proceeded with a fair wind, till 
on the evening of the loth the velTel, being overtaken by a dorm 
at Holy IJland^ on the coaft of Horihumherlatid^ was wrecked and 
the cargo totally lod. All thefe were fa£ls admitted ; nor was it 
alleged by the appellants, that the fhip received the fmalleO; da^ 
mage in going into or coming out of Morrifon^s Havens, Intelli* 
gence of this misfortune reached Glafgow on the 14th of Fe^^ 
hruary^ when the refpondents for tlie firft time faw the policy of 
infurance, or underftood that it dIfFered in terms from their in.* 
ftruAions to the broker, in whofp hands it remained. It did not, 
however, occur to them, that this flight variation would aflbrd 
a pretext to the underwriters for refufing payment : nor does it 
feem to have then occurred to thofe gentlemen, who wrote im* 
mediately to the refpondents, deflring they would requed the 
Carron Company to give the neceflary orders for preferving ^tho 
tobacco, and forwarding it to ffn//, promifing to contri];>ute to* 
wards the expeiice, fo far as they were iutcreded. Upon the 
24th of February^ however, the appellants, in an indrument 
drawn by a publick notary, proteded againd the fliip’s having 
gone into Morrifon's Haven ^ as a deviation from the terms of the 
policy, which only contained a liberty to call at Leith ; and abr 
folutely refufed payment of the lofs. On this refufal, the re* 
fpondents brought t];keir adion againd the appellants in the court 
of ^admiralty in Sceilandf the only competent court for determine" 
ing quedions about infurances, and other maritime affairs in tha^ 
country, iti the fird indatice* Tlic appellants put in their de* 
fence, which .was followed by other pleadings, in January , 
the Judge Admiral pronounced the following interlocutor (jojr 
decree) ; Having confidered the whole circumdances of this 
cafe, and in particular that it is not alleged by tlte defenders, 

^ that the ourfuers were in the knowledge of the (hip the King- 
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• Jton being intended to put into Morrtfm*'s Haven, he repels tbtf 
defence pleaded by the defenders.” The appellants reclaimed 
againft this interlocutor (petitioned for a revievr of the fentence), 
aad anfwefs being put in to their petition^ the Judge Admiral', 
becaufe they fet forth, and feemed to found on converfations 
between them and the brokers, at the tiine of underwriting or 
fettling the terms of the policy, allowed them to bring proof of 
what paHed at and previous to making the infurance. But the 
appellants prefented a fecond petition, declining to go into any 
proof, infilling that the caufe turned fingly upon the words of 
the policy, a,nd demanding judgment on the abftrafl queftion, 
whether the veflel touching at Morrifcn*s Haven, when not al- 
lowed by the policy, difeharged the underwriters ? whereupon: 
the Judge again decreed in favour of the refpondents. The ap- 
pellants then fued out a writ of fulpenfion from the Court of 
Seffion, of thefe fentences of the Judge Admiral; and after the 
ufual preliminary ftep of procedure before the Lord Ordinary, 
the caufe being reported to the whole bench of Lords, their 
Lordfhips having before them the opinions of feveral of the molt 
eminent merchants both in England and Scotland^ gave judgment 
for the refpondents, in the month of January in the fol- 

lowing terms : ” Having advifed informations, hinc, inde, and 
confidered the policy of infurance and the whole circum- 
Bances of the cafe, the Lords repel the rcafons of fufpenfion,, 
find the letters orderly proceeded,” (that is, that the appel- 
lants were obliged to pay the fums underwritten, in terms of the 
Judge Admiral’s decree,) and their Lordfhips decree accord- 
«« ingly.” The appellants having alfo reclaimed againft this in-^ 
terlocutor, it was, in March 1776, finally confirmed. From 
thefe feveral decrees the prefent appeal was brought ; and the 
Houfe of Lords were ofofunionj that a wilful deviation from the’ 
due courfe of the infured voyage, is in all cafes a deteitninaf ion 
of the policy ; that, from that moment, the engagement between 
the infurers and infured is at an end ; diat it is immatci^l from 
what caufe, or at what place, a fubfeqnent lofs arifes, the in- 
furers being in no cafe anfwerable for it : that the going into* 
M^rifeefs Haven was a wilful deviation from the dot courfe of 
t voya^ from Carron to Hall: that though it imiy be true, as 
contended on the part of the refpondents, that fliipii failing 
the oi^< Forth have fometimes been permitted by' 
Mnna of a policyj^ underwritten at the fslme premium as the 
, 3 prefent 
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prefent, to go into that port, it could not avail in the prcfcnt 
cafe, fince the policy in queftion had given no fuch permiflion. 
It was therefore ordered and adjudged that the Interlocutors 
complained of fhould be rcvcrfed. 

In a late cafe upon a policy of infurance on a (hip << at and 

from Fi/berov) to Gattenhurgh^ and back to Leith and Cockenzief it 
appeared that in the homeward voyage (lie went firjl to Cock» 
e'zhy which lay nearer to Gottenhurgh than Leith^ and was 
ftranded in the harbour of Cockenzie^ There was a good deal of 
evidence given to (hew that Leith harbour was the fafer of the 
two; but the jury feemed to be of opinion, according to a note 
taken by Lord Kenyon at the time, that the conitruftion of the 
policy was to be made by attending to the order in which the 
places were named in it. The jury, however, by confent of 
parti^^, to fave the expence of going to trial again, found a ver- 
diil for the plaintiff, with permiflion to enter a verdid; for the 
defendant, if the court (hould agree that the above con(lru£^ion 
was the true one. The cafe came on to be difeuifed in courts 
and they were of opinion, that unlefs there be fome ufage proved, 
or fome fpecial fads to vary the general rule, the party inlured 
muft go to the feveral places mentioned in the policy, in the order 
in which they are named ; and that to depart from that courfe 
is a deviation: and one of the Judges added, that the parties by 
inferting the names contrary to the natural order of the places, 
(hewed it to have been the intention of the parties to vary the 
natural courfe of the. voyage. A verdict was entered for the de** 
fendant* 

In the argument of the preceding cafe, another was quoted by 
one of the learned Judges, as having been decided before Lord 
Chief Juftioe Lee^ where in an infurance on the Gothic Lyon at 
and from London to her ports of difebarge in the Sireightsas high as 
Mejpna^ his Lordfhip was of opinion, as (he did not' Hop at 
Marfeillis (for which place (he had a cargo) in her way to the 
Streights, but meant to take it in her return, that this 'was act - 
ing contrary to the terms of the policy : for by her ports of dif- 
charge, muft be underftood fuch ports as it was inteifded goods 
(hould be delivered at, and the firft of thefe was MarftiUts. 

VOL. IL oo So 


CHAP. 

xvir. 


B*atfon V, 

'Haworth.; 

6 i'etmKep, 

5li« 


Ciafon 
Siaamond,at 
Giiildliill, 
Hi>. Skrin^s 

17^1. 
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Horner, Sitt. 
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after Mkh. 
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So in a very late cafe, where a (hip was iiifured ** at and from 
** Lijhon to a port in England^ with liberty U call ai any one port 
** in Portugal for any purpofe whatever : and where the ftiip 
had failed from Lijhon to Faro to complete her loading, Fato being 
a port to the fouthward of Lj/bon j confequcutly lying direftly 
out of the courfc of the voyage to England : Lord Kenyon was of 
opinion that tlie liberty, given by this policy, muft be reftrained 
to a permiffion to call at feme port to the northward of Lijbont 
in the courfe of the voyage to England ^ and that by going to the 
fouthward the alTured had been guilty of a deviation. 

Thcfc estfes feem clearly to have decided that where feveral 
termini are mentioned in a policy of iiifurance, as the objefts of 
the afTured, thofc ports muft be gone to in the order in which 
they are mentioned in the policy, otherwife the alTured will be 
guilty of a deviation/ But it was lately endeavoured to apply 
the principle of thofe cafes to one, which it was confidered by 
the court, did not interfere with thofe previouily before them for 
judgnrenti 

It was an aftion on a policy on goods on board the Franklyn, 
at and from Liverpool to Palermo^ Mejfma^ Naples ^ and Leghorn 
The in goods and was cleared out for Naples only, 

and bad no goods on board for any other place, Leghorn being 
known to be in the hands of the French foon after the policy was 
eflFe£led. The (hip was captured in the Bay of Bifcay by the 
French^ and "confequently before the dividing point, to any of 
the places mentiened In the policy. The plaintiff recovered a 
verdidt. A new trial was moved for on two grounds, one, of 
which only is material here, namely, that there was no inception 
of the voyage tnfured, which was to Palermo^ Mejftna^ and 
Naples, in the order in which they Hand in the policy, as in 
Beatfon v. Hawrth : whereas here ft appeared that the veffcl 
never intended to go to Palermo or Mejina^ but only to Naples 
for which place ihe took in her loading and cleared out* 

Lord BlUfi^ough faid^ << This Is not a queftion of deviation ; 
to ratfe which, it muft be aflumed that the voyage infurcd was 
coinmenc«^l, and that the (hip afterwards went out of her track, 
on diat voyage I but these is no queftion of that fort here ; the 

Irtfo 
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fofs happened before the dividing point, to any of the places 
named in the policy : the only queftion is, whether there were 
any inception of the voyage infured ? and I am clear that there 
was, I think that the voyage infured to Palermo, Mejfina, and 
Naples, meant a voyage to all, or any of the places named $ with thia 
referve only, that if the veflcl went to more than one place Ihc 
muft vifit them in the order defcribed in the policy. The aflurecf 
muft only not invert the order of the places, as they ftand in the 
policy. And that was in truth all that was decided in the cafe 
of Beatfm v. Ha^vortb ; where it muft be remembered that the 
veflel had taken in goods for both the places named, Leith and 
Cockenzie, and it was aftumed that (lie put into Cockenzie, firft, in 
her way to Leith, where ffae waa to difeharge Che reft of het 
cargo. 


C H A P« 
XVll.* 


Mr. Juft ice Lawrence. — Why ate we to fuppofe that th6 
underwriters meant to ftipulate that at all events the ftitp fliould 
Cake the circuitous inftead of the direB courfe i Is it not rather 
to be prefumed, that if the queition had been put to the under* 
writers, whether they meant to infift that the (hip (hould ga 
round by each of the places named to Naples, they would have 
anfwered in the negative, becaufe, if Ihe went the dm& courfe 
to Naples, it would leiTen their riik. It is admitted at the bar^, 
that if the ihip had cleared out for the firft place named in the 
policy, the rilk would have commenced, although there had been 
no intention of profccuting the voyage further. I'hen there is an 
end of the objedion, that the voyage commenced is not identified 
with the voyage infured. And Beatfon v. Haworth only decided 
that if the (hip go to more than one of feveral places named in 
the policy, (he muft take them in the order in which they (land. 
The two other judges concurred. ' ^ 

Thcfe principles being once eftablilhed, it follows, as a necef* 
fary confequence, that however (hort the time of deviation may 
be, if only for a fingle night, or even for an hour, the under* 
writer is equally difeharged, as if there had been a deviation tor 
weeks or months ; for the condition being occe brokcui no fisb* 
fe^iuent aft can ever make it good. 


The 


c a 2 
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CHAP. 

XVII. 

V— ,/ 

Cock V. 
Townfon, 

C. B. befoie 
Ld.Camdcfiy 
Ch.Jutl. 


The fliip George was bound from Cork to Jamaica with a con- 
voy in the courfe of a war : the captain, in concert with two 
other veflels, took advantage of the night, and being (hips of 
force, cruifed, and thereby deviated out of the dire£l courfe of 
their voyage, in hopes of meeting with a priae. Lord Camden 
clearly held, and a fpecial jury of merchants, agreeably to his 
directions, determined, that from the moment the George deferted 
or deviated from the direii voyage to Jamaica^ the policy was dif- 
charged. 


In a modern cafe, however*, it feemed to be the general opi- 
nion of Lord Mattsfieldy and a fpecial jury, and was fworn to be 
the ufage, by feveral witneiTes, that if a merchant (liip carry 
letters of marque, (he mzy ebafe an enemy, though (he may not 
cruife^ without being deemed guilty of a deviation. 


Jn’lev ▼. 
Walker; at 
Guildhall, 
Eaft Va - 
liiu 


This was an infurance on goods and the fliip Mary from 
'London to Cork and the Wefi Indies^ and the fliip was warranted 
to proceed on. that voyage with 60 men, and equipped with 22 
guns, 18 and 6 pound fliot, and fheathed with copper. The 
queflion was, whether a fliip having letters of marque could 
chafe an enemy’s fliip without being fuid to have deviated ? The 
fa£ls were that the (hip failed with letters of marque on board 
againil the french^ Spaniards^ and Americansy and was ordered 
not to cruife ; but to proceed direft on her voyage to the Wejt 
Indies \ but in the event of her meeting or coming within fight 
of any (hip belonging to the enemy, (he was to chafe, take, and 
make prize qf fuch enemy’s fliip, if in her power. In the 26 De^ 
cember 1780, in latitude 14. 22 N. and longitude 40, 52 W. at 
midnight, a fail was difeovered, whereupon the Mary gave 
chace, and on fuch velTers perceiving the Mary^ (he hauled her 
wind to the northward, and the Mary hauled up after her, and 
at one o’clock loll fijght of her ; but the Mary (till flood to the 
2K>rthward, and at five A.M. faw fuch veflel again on the lee-bow 
two miles ofF. The chacf was renewed, and at fix A*M. the Mary 
cai^e up whhin three-quarters of a mile of the veflcl, when (he . 
^ hotfted colours; and at,half paftfeven the Mary ezmt up 

within ptftpl fliot aqd began to engage, whidr engagement con- 
tinued till ten p’cloqk, when the Spani/b vefiel Iheeted off, leav- 
ing the Mary mudh difabkd* She afterwards fleered hex courfe 
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to the wcftward and was taken on the 5th of January 1781, by 
an American privateer {a). It was agreed on all handSf that 
a (hip, in fuch circum (lances, might not cruife; and feveral 
witneffes fpoke to the ufage and pra^ice of (hips, which carried 
letters of marque, chadng an enemy. It was admitted on the 
part of the infurcrs, that if an enemy came in the way, the (hip 
muft defend or engage ; but contended, that if the letter of 
marque loft fight of the enemy, that was no longer chafing, but 
cruifing. Lord Mansfield Icfc it upon the evidence to the jury, 
who found for the plaintiffs. 

Where a merchant fliip, employed in commercial objefls, was 
infured ivHh or without letters of marque^ with a liberty to chafe ^ 
capture^ and man prizes^ the captain is not juftified, after he has 
captured a veflcl, in the further profecution of his voyage, in 
fijorieningfail and lying tOy in order to let the prize keepupwith him, 
for the purpofe of prote£Hng her, as a convoy into port, in order 
to have her condemned, though fuch port be within the voyage 
infured ; for that would be to extend the meaning beyond what 
the parties have thcmfelvcs expreiled, by giving them leave to 
convoy^ as well as to chaji, capture^ and man, which words alone 
extend the rights of the aflfured beyond the common terms of 
indemnity in the policy* 

But in another cafe, which was alfo the cafe of an infurance 
on a commercial adventure, at and from Liverpool to Africa, &c* 
with or without letters of marque, itf became a queftion, whether 
thofe words enabled the (hip to chafe fot the purpofe of hoftile 
attack and capture, all veffcls whenfoever or wherefoever de- 
feried, provided the original purfui: commences from a point in 
the courfc of the voyage, without fufpending or fuperfeding 
wholly the obje£ls, deiUnation and limits of the commercial ad« 
venture deferibed in the policy: or whether they are to be con- 
fined lo a leave to eihploy force for the purpofe of dfence (inclnd^ 
ing a Hbcny of attack and chace,} only fo far as they may fairly 
be foppofed to promote ultimate fecurity* The court were of 
opinion that the cafe of folly v. Walker did not afford any con* 

The this c«fe are now jrore acenrately ftstedthin they were in former 

edicioni, as' they were communicated by Lord EUer,b»rwgb to the court, from the ori« 
giaal hfiet*, which he hid ehtiioed, when he delivered hU opialoa In Pamft- Anderjuu 
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CHAP* ftruAion of a policy containing the liberty in queftioni inafmnch 
L j as that policy contained no fuch liberty. Therefore in the ab- 

sence of any determination on the cffc£V . of fuch words, th® 
court fent the cafe to a fecond trial, in order to afcci tain, as a 
quedion of faft, in what manner the parties to fuch contrafts 
have a£led upon them in former indances, by paying Ioffes, 
where deviations of the kind now in quedion have happened ; 
and whether they have as yet obtained in ufc and praSicc, as 
between affured and affurers, any and what known and definite 
import. 

This cafe came on to be tried again before Lord Elknh&rougi^ 
and a fpccial jury. From my memory of what paffed, having 
been one of the counfel in it, aided by a note which I have fecn, 
his Lordihip was drongly of opinion on the evidence, that this 
.veffei had cruized, which of courfe, if the jury fo thought, would 
put an end to the quedion. 7'he jury found for the defendant ; 
and I have no doubt upon that ground, from the evidence of the 
plaintiff own witncflcs. 

Confidently with this principle, that the court will not 
I caoipbeii meaning of a licence beyond what the parties hav^ 

|I. P. ^ 63 , themfelves cxcreffed, where leave was granted by tlie policy 
to a merchan! ihip engaged on a fifliing voyage to cruife 
, for% ciaje<^ capture^ man^ ^nd fee into port any Jhip or Jhips of 

enemies t Lord borough wgs of opinion that fuch a permiiCon 
did not authorize the fhip to remain in port till a prize receives 
neceffary repair, which could not h^ve had otherwife : lU 
moft (he. might have entered the port with the prize, feen hex 
.^fely moored, and perhaps have dopped a reafonubic time to 
g^ive direflions for'' proceeding.oii the fiz al Jedination. For if 
tile captor were permitted to day till the prize was repaired, the 
voyage might never terminate,^ for on leaving 5/. Catharine* p 
^the port, to which this prize had been carried) another prize 
might have been taken, flanding equally in want of repairs • 
a th^rd, and fo ou in an infinite furies. Thif 
"^^^liefefgre, faid Lord Ellenboriugh^ turns out to be a rifk, whic^ 
she^defendant did not underwrite, 

tnmeafe whidh camg before the Court of Bencb 

A new tria 4 the Judgea were unanimpyffy of 
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epinion, that if the aflured, without the knowledge of the un- ^ 
derwriters, take out a letter of marque (but without a certifiC4te> 
which by the prize a 6 i of the 33 GeoAll* ch. 66 * f. 15 - is abfo- 
lutely neceflary to its validity), for the purpofe of inducing the 
feamen to enter, and without any intention of cruizing, this docs 
not fo cflentially vary the rifk as to avoid the policy. 

The doflrine that a voluntary deviation from the voyage in- 
fured vitiates the policy, has been held to be applicable to an in- 
furance upon freight as well as to an infurance upon fliip and 
goods. 

Thus in a cafe upon a policy of aiTurance an freight of the (hip 
Bethiah at and from Bourdeaux to Virginia^ warranted American 
fliip and property : the declaration alleged that the (hip was an 
American fl\ip and the property of American fubje3$. The plain- 
tiff proved the fhip to be American^ and it was to have been con- 
tended upon the part of the defendant, that the warranty ex- 
tended to the goods on board as well as to the (hip : but upon 
the evidence it appeared that the goods, whether American or 
not, were to be carried in the fhip from Bourdeaux to Saint Do^ 
ntingOf and that (he was only to call at Norfolk in Virginia for 
orders ; this rendered it unneceffary to difeufs or decide the 
quedion upon the conftruftion of the warranty, Lord Kenyon 
being of opinion,' that the underwriters upon this policy had a 
right to expeA that the goods, upon which the freight was pay- 
able, were configned to Virginia^ and that if the freight was 
payable for the carriage of them from Bouj^deaux to Saint Do^m 
mingo, the underwriters were not liable for the lofs, though the 
ihip was to call at Norfolk for orders, the freight payable being 
in fuch cafe different from the freight infured : plaintiff was non- 
fuited, and no application was made to fee it aiide. 

But though the cbnfequences of a voluntary deviation are fatal Roccl^£, 
to the validity of the contra^ of infurance, yet wherever the de- 
viation arifes from neceiEty, force, or any juft caufe, the under- 
writer ftill remains liable, although the courfe of-th^ voyage is 
altered* 

This rule is illuftrated by the following cafe. The (hip Meiu 
ierraufM went out in the merchants* fervice With a letter of 
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CHAP, niarque, and bound from Brlflol to NewfotindJand^ Infured by 
t i the defendant. In her voyage flie took a prize, and returned 

Vide ante. With it to Brtflol^ aiid reccWed bick a proportional part of the 
P* »'S* premium. Then another policy was made, and the (hip fet out, 
with exprefs orders from the owners, that if another prize was 
taken, the captain fliould put fome hands on board fuch prizes 
and fend her to Briflol ; but that the (liip in queftion (hould pro- 
ceed with the merchants’ goods. Another prize was taken in 
the due courfe of the voyage, and the captain gave orders to fome 
of the crew to carry tier to Bri/lolyzn^. defigned to go on to New- 
fotindland: but the crew oppofed him, and infifted he (hould go 
back, though he acquainted them with his orders ; upon which 
he was forced to fubmit, and on his return his own (hip was ta- 
ken, but the prize got in fafe. And now in an atStion agalnit 
the underwriters, it was infixed, that this was fuch a deviation 
as difeharged them. But the Court and jury held, that this was 
excufed by the force upon the mailer, which he coul t not reiiil ; 
and therefore fell within the excufe of neceflity, which had 
always been allowed. So the plaintiff had a verdi£l for the fuixi 
infured. 

Scott V. So alfo on a limited policy againft fea-rtjh and fin only^ in the 
courfe of the voyage infured from Liverpool to Am/lerdam^ the 
^ (hip was carried out of the courfe of the voyage into Falmouth 

by a king’s (hip, but being afterwards releaftd, die proceeded 
towards her deftination, and the cargo, which was the fubjedl 
of the infurance, fuftalned fea-damage, the underwriters were 
held liable for the deviation, which was infiiled on as matter 
of defence, was not voluntary : and deviation occafioned by 
force, and deviation by necrility are the fame ; for neceility is 
force. The cafe of Elton v. Brogden was cited by the Lord 
Chief Jullice (Sir James Mansfield)^ and alfo another cafe of 
Drifctdl V. Pajfmore^ X Bofi tsi PulU 200 and 313. in the courfe 
of the argument. 

« 

The general writers upon this fubjeft have enumerated the 
various <^ircum(lanccs, which will operate as a jullification to* 
the ihfured, for leaving the direft trafl: of the voyage, upon the 
MUccussx. groond of neceflity and reafonabie caufe : fuch as to repair his 
cfcape from an impending ftorm, or to void an enemy, 
our reoorts'of decifions in the courts of we 
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6nd mftances of all thefc various excufcs being alloured as fufll- CHAP, 
cicnt to juftify a deviation ; and alfo another fpecies of excufc, , 
namely, to meet a convoy, which, indeed, is nearly conneSed 
with that of avoiding an enemy, I (hall rank all the cafes, which 
apply to this branch of our enquiry, under thefe feveral di« 
vifions. 

The fird; ground of neceflity which juftihes a deviation, is that 
of going into port to repair. If a (hip is decayed, and goes to 
the neared place to refit, it is no deviation ; becaufe it is for the 
general intered of all concerned, and confequently for that of 
the underwriters, that the (hip (hould be put in a proper condi- 
tion capable of performing the voyage. 

The (hip Eyles^ being at Bengal m the year 1732, the owner MotteuawiS 
employed a Mr. Halhead to infure this (hip in the London Infu- other® v. the 
ranee Office for 500/. the adventure thereon to commence from 
her arrival at Fort &. George^ and thence to continue till the faid < Ack. 515. 
fhip (hould arrive at London / and that it (liould be lawful for the 
faid (hip, in the faid voyage, to day at any ports or places without 
prejudice* ,Thc Eyles came to Fort St- George in February 1733, 
in her way to England: but being leaky, and in very bad condi- 
tion, upon the Unanimous advice offthe governor, council, com- 
manders of (hips, ^c-Jbe failed for Bengal to be refitted ; and after 
being (heathed, in her return upon her homeward-bound voyage, 

(he druck upon the Engilee Sands, and was lod. ^ Evidence was 
read on the part of the plaintiffs, to prove that Bengal was the 
proper place to refit, and that the (hip went thither for that rea, 
fon ; that this was a voyage of neceffity, and not a trading 
voyage, for (he took nothing on boat4 but water, provi(ions, and 
ballad. When this caufe came bn to be heard before Lord 
Chancellor Hardwicke, he refufed to decide it, but diredled an 
iflue at law. Hjs Lordlhip, however, obferved, that the general 
principles laid down by the plaintiflF’s counfel were right, as 
ftrefs of weather, and the danger of proceeding on a voyage, 
when a (hip is in a decayed condition : and in fuch a cafe, if (he 
went to the neared place, be (hould con(Vler it equally the fame, 
as if 0ie had been repaired at the very place from whence the 
.voyage was tp commence, according to the terms of the policy, 
and no deviation. It is a very material circumdance^ that the 
govetnor ordered the lading to be taken out, to (bew the ne« 
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• ccflity of tfic fliip*s being repaired ; but there is not a fyllablc of 
proof why (he might not have been equally repaired at -PW St. 
George, His Lord(hip, therefore, directed an ifliie to try, whether 
the lofs in July 1733* was a lofs during the voyage, and accord- 
ing to the adventure which was agreed upon, or intended to be 
infured. On a trial at GuUdhall^ in the Court of Common Pleas, 
the jury found in favour of the plaintidl:. 

This was an aftiou on a policy of infurance on the Nattcy^ at 
and from La Rochelle to the coail of Africa^ during her (lay and 
trade there, and at and from thence to her port of difeharge in 
the iiland of St. Domingo. Three days after the fliip failed from 
La RochelUf (he met with a gale, which drained her Teams, and 
fplit her mizen-yard and rigging. Tiie crew came in a body ta 
the captain, dehring for the prefervation of their lives to make to 
feme port to repair. The veflel being a new one, and the cap- 
tain finding that (lie had too little ballad, complied, and put 
into Ltjbon, the neared port ; from whence, after taking in 500 
rolls of tobacco as ballad, he proceeded to the coad of Guinea^ 
traded there, and the (Irip was afterwards captured in the fight 
of St, Domingobtforc (he arrived. The defendant infided, that 
going into Lf/bon was a deviation, and called witnefies, who 
were of opinion, that in the latitude in which the dorm hap« 
pened, there could be no difficulty in repairing all the damage 
the veflel was dcfciibed to have received, even in the word 
weather, as (he might have proceeded to the coad of Africa, and 
repaired there at a lefs expcncc ; and that a (hip, loaded like that 
in quedion, could not need additional ballad. On the crofs- 
examination, it came out that the premium would not have varied 
iiad the voyage been by the way of Lijhon. 

Lord Mansfield left it to the jury, on the ground of neceffity 
to go to Lijhon for repairs. He faid, that much depended upon 
the circumdance, that no additional premium would have been 
required for liberty to touch there. If the jury believed the evi- 
dcn-pc of the witnclTes, they mud find for thb plaintiff, for that 
.^fhe whole of the defendant’s cafe reded merely upon furmife 
and fufpicions alone« The plaintiff accordingly bad a verdidl. 

Ttc next cxcufc for leaving the dlrcft courfe is firefs of . 

4.1.- 1 _ ^ 
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in order to efcape a ftorm^ goes out of the dire£l courfe ; or when char 
in the due courfe of the voyage, is driven out of it by ftrefs of , 
weather, this is no deviation \ becaufe it was occafioned by the 
aft of God, which, by a maxim of law, is faid to work an in- 
jury to no man. It has alfo been held, that if a ftorm drive a 
ihip out of the courfe of her voyage, and flic do the bed (he can 
to get to her port of deftination, (he is not ohliged to return back 
to the point from whence (he was driven. This rule is exempli- 
fied by the following cafe. , 

In an a£lion on a policy of infurance of the fliip Atlantic^ Harrington 
warranted to fail with convoy from England to S/. Kiith on or 
before the firfl; of Augujl ; the queftion was. Whether there had 
been a deviation ? The (hip was feparated from her convoy by 
a (torm. The captain being examined, faid, his obje£l, after his 
reparation, invariably was to gain St* Kitfs^ or to fall in with the 
convoy. That the (hip was taken by an American privateer in 
lat. 34* Ion. 59. Several captains were examined, who fwore, 
that they would have taken the fame courfe to get to St* Kitt*Sp 
or regain the fleet. 

Lord Mansfield * — The fingle queftion is. Whether the cap- 
tain was taken as he was going to St* Kitt*s i If he was not, he 
is perjured. The account he gives is, that on the aflth of July 
there was a dorm, which feparated the fleet -, that he did all he 
could to get to St. Kitt% and to dired: his courfe fo as to meet 
the convoy eroding. The captain goes on the ground not to 
reafon, but to obey, be the confequence what it might. He 
knows nothing of the infurance : he fays to faimfelf. If I obey, 

I am doing right. As to the proteft, I do not fee that It contra- 
dids the captain’s evidence. Other captains have looked at the 
log-book or journal i and they fay, they would have held the 
feme courfe.” / 

VerdiCk for th^ plaintiff 

Upon the fubjed of a departure from the conrfCof the voyage^ 
jsn account of ftrefs of weather, another very important point has 
been determined^ though the fame principle runs through 
all the cafes, that whatever happens by the aft of God, (hall not 
ted to man*. On this ground it has been heldg that if % 
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flilp be driven out of her jjfbrt of loading by ftrcfs of weather into 
another, and tlien do^s the beft flie can to get to her port of defti- 
nation, it fliall not be deemed a deviation, though llie do not re- 
turn to the port from whence file was driven. 

The cafe here alluded to was an a£Hon upon the cafe agaihft 
the defendant, for not having infured a fliip and cargo, purfuant 
to the orders of the plaintiff, by means whereof he was damni- 
fied, the fliip having been loft (rt) It was tried before Mr. 
Juftice L\Mr at Guildhall^ at the fittings after Trinity Term 
J 785 ) and a verdiii was found for the plaintiff. 

(a) It may be proper to explair; the nature of this a^llon. When a man undertaket, 
either by an Implied or ciprefa prooiife, to do a thing for another, and he negledls to do 
it, or does it un/kilfulty, the law give^ the perfon injured an a£Uon for the negligence. 
This is the cafe in queflion with rerpefl to infurance ; and the only di/Terence between 
this adiion, and that on a policy againli- the underwriters, is in point of form ; for 4 ^ 
plaintiff in thia adlion is enrirled to recover the eaa£I fum he ordered^o be infured t and 
the defendant is entitled to every benefit, of which the underwriter could have taken ad» 
vantage, fuch aa fraud, devUtlon, non* compliance with warranty, tcc. 

In a late cafe, the whole law upon this afUon was very fully and accurately Rated by 
Mr. Juftice Bul/er, and aftented to by the whole Court ; and upon this occafion that 
learned judge mentioned the three inftances in which fuch an order to infure muft be 
obeyed, otherwife this adtion will lie. Firft, where a merchant abroad has effedla in the 
hands of his correfpondent here, he has a right to expedi that he will obey an order to 
infure, becaufe he is entitled to call his money out of the other’s hands when and in what 
manner He pleafes. The fecond cUfs of cafes is, where the merchant abroad has no 
effiedls in the hands of his correfpondent, yet if the courfe of dealing between them ia 
fuch, that the one has been uCed to fend orders for infurance, and the other to comply 
with them, the former has a right to expedt that his orders for infurance, will ffill be 
obeyed, unleft the latter give him notice to di&ontinue that courfe of dealing. Thirdly, 
]f the merchant abroad fend bills of lading to his correfpondent here, he may engraft on 
them an order to infure, as the implied condition, on which the bills of lading fball be 
accepted, which the other muff obey, if he accept them, for it is one entire tranfadion. 
fw if the commiffion from abroad confift of two parts, the one to accept the' bill of 
Jading, the other to caufe an infurance to be made, the correfpondent cannot accept it 
in part, and rejedi it as to the reft. 

So alfn if a merchant here accept an order for Infurance, and limit the broker to too 
fmall a premium, iivconfequenU of which no infurance can be procured, .he ia liable to 
make good the lofs to his coirefpondent. - ^ 

But if ^vperfon, to whom fuch orders are fent, does whst is ufual to get the infurance 
tnadv, that is fufficient ; beesufe he ia no tnfurer, and ia not obliged to get infutance 
at all tvcois. Thus if he fend to /./^*s, and the underwriters refufe to uke the rifk 
at any premium i and he afterwards fend to get infurance dyone at Newcaftle^ he has 
done his duty, andean never dfbn'wardd' be charged in this aaion, moie efpeqilally if 
the pliMtlff adopt and approve bis adls. 
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Upon a motion for a new trial, the fa£ls appeared to be tbcfc : 0 
The plaintiff, who lived at St* Kitfs^ wrote a letter to the dc- « j 

fendant, dated the 30th of jlpril 1781, informing him that he 
intended to purchafe a (hip, and oiTering the defendant a (hare. 

On the 4th of May 1 7S1, he wrote a fecond letter to the defend- 
ant, acquainting him that he had purchafed the (liip, but had 
only a (hare in it himftlf, the refidue being divided into three 
or four more (hares, one of which he had referred for the de- 
fendant, in cafe he (liould wifh to be concerned ; and dire£ling 
an infurance upon the (hip at and from St* Kit^s to London^ vr 2 LX^ 
ranted to fail with convoy. On the ahth of func^ the defendant 
wrote to the plaintiff, that he had no objeftlon to a fourth, or 
a (hare equal to the plaintiff’s. On the third of Jufy^ the plaintiff 
informed the defendant, that the (hip had left the port to take In 
her cargo ; that (he let go an anchor at Sandy Pointy but as the 
wind blew iitQx^Jbe drove out and could not come in again ; that Jlje 
was obliged to go to Ei^atius, and he therefore hoped that the 
defendant had not negledled to make the infurance, for fear of 
acciderits. The defendant, on the 19th of July^ wrote thus to 
the plaintiff : << The infurance you ordered (liall be done/^ 

Plaintiff again, on the 25th of July^ wrote, that the Friendjhip 
did all in her power to get up ft om St* Eujlatius^ but could not^ and 
therefore he fold her to Mr. Rofs at Eiflatins* 1 have already 
tranferibed as much of the feveral letters as are material to the 
fubjjt;£f of this chapter ; in addition to which the following fa£ls 
appeared in evidence : That the (hip FriendJInp had failed from 
St. Eujlatius^ on the 1 (I of Augujl with the convoy, and that (he 
had afterwards foundered at fea \ that St* Eufatius is in the di« 
reft toad to London from St, Kitfs^ and the convoy from St* 

Kitfs always looked into St* EuftaUus^ to take up any (hips that 
might be there } that if the Friendpip had failed from St* Kiifoi 
(he muff: have gone by Eujlatius ; but would not have (topped 
there ; that when (he was driven to St* Eujlatius^ after making 
Jevered ^oris to get hack to Sf. to (inKh her loading, and 

‘ finding Ugt could not liiccced, (he then took in the reft of hei 
loading at St* Eufiatius* 

At the trial, feveral grounds of defence were made ; but the 
oiily one, material for our confideratiozi was, that the remaining 
at kt* Biifiatius^ and not going badt to Si^ Kitfo, was a devia« 
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CHAP. tion. The learned judge, who tried the caufe, was of oplniom 
that it was not a deviation, being occafioned by ftrefs of wea- 
ther. Upon this ground, gimongft others, the motion for a new 
trial was founded. 

After argument at the bar. 

Lord MansJiHd faid, «‘The only material queftion is. Whether 
there is a deviation in this cafe ? and that depends on the evi- 
dence. If a ftorm drive a (hip out of her voyage into any port, 
and being there, (lie dors the beft Ihe can to get to her port of 
den:ination, Ihe is not obliged to return back to the point from 
whence (he was driven ; but here the witnefles fay, flic tried to 
. get back to S/. KhC^ and could not : and it is a much cafier 
navigation to go diredlly from 5/. Eujiattus to London^ than to 
go back to St. Kiifs firfl. And as to the taking in the cargo at 
St. Eujlatius^ I do not find that the (hip loft an/ time by it. 
Every thing ia the effedl of the ftorm, and occafioned by it. 
This is the only point on which I had any doubt, and it required 
feme confideration. It was a queftion, which was proper to 
be left to a jury, whether this was the fame voyage or not, and 
they have determined it.’* 

Mr. Juftice inclined to a different opinion. — My only 
doubt is, whether it was the fame voyage as that infured. So 
far as the (hip was driven by ftrefs of weather, fo far is there an 
exception. When (he is driven to St, Eudatius^ flic attempts 
to get back to St, Kiu\ \ but I do not find that (he made any 
attempt to gee to London at that time* When (he was at Su 
Mtf/iatius^ the owner of the (hip fold her to Rofs^ who loaded 
her afrc(h with tobacco inftead of fugar, which was to have been 
her original cargo \ fo that there is a new cargo, a new owner, 
and a new voyage. In thefe cafes we lean very much to devia* 
tion. In a cafe lately determined in this court, it was held, that 
. going to Beaumaris j thougi^ only a few leagues out of the way, 
vras a deviation. It ftrikes me as a cafe of fome^ difficulty : 
perhaps the jury had not evidence enough laid before them, on 
which to determine \ for there is nothing faid on the part of the 
defendam as to the ufual courfe of ^e voyage. The n(k wa$ 
ccft^y increafed by ftdf’s continuing at Su E^^atiu^io 
the inftyanc)^ at all^ was good all |}|i4 
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lay by at St, Eujtatius : and (be might have continued there 
much longer. In my opinion^ it is very well worth the re-con- 
(ideration of a jiMry/* 

Mr. JyfL&icc AJhhurft , — «« This ought to be confidered as the 
fame voyage infuicd. Wherever a (hip is driven by ftrefs of 
weather out of her own port into another, that (hall not be con- 
fidered as a deviation. Here the (hip was forced by ftrefs of 
weather to go to St, Eujlatius \ and being there, (lie endeavour- 
ed feveral times to get back to St, Kitfs^ but without efFefl. In 
fa£l it was better for the parties that the cargo (hould be com- 
pleted at St, Euftatius s her continuing there, rather diminiflies 
the ri(k than otherwife ; becaufe if (he had gone back to St^ 
iSTir/’s, it wbuld liave taken up a longer time. If then every 
thing was done, that could be done^ under fuch circumftances, 
for the benefit of the adventure, this (hall not vacate the policy- 

i 

Mr. Juftice Buller, — It has been much relied on in this 
.cafe, that there was a change of property ; but that, in my opi- 
nion, makes no difference. Then laying that out of the queftion 
and fuppofing the (hip as not being fold to Rofs^ I will firll con- 
(ider whether this is a different voyage. But that cannot be, as 
it would be contrary to the evidence ; neither is it true, that the 
veffel afterwards purfued the fame voyage by accident ; for that 
part of the cargo, which (he took in at St, continued on 

board of her the whole time, and the original intention of the 
(hip’s coming to London was Itkewife continued : the parties 
never thought of a different voyage. But it is f<:id> that (he took 
in another cargo at St, Eufiatius ; what fays the evidence ? 
Where a captain has not taken in a full cargo, it is ufual to take 
in the reft at St, Eujlatius : fuch was proved to be'tbe cuftom of 
the voyage ; and it was proved, that on a voluntary zGt of tlie 
captain’s going to St, Eujlatius y the policy would have proteiScd 
the (hip’s (lay thcrcj h fortiori it will, when the (hip was driven 
> there by ftrefs of weather. As to t}ie defendant’s not being pre- 
pared at the trial to anfwer the ufage, he ought to have come 
prepared with that, which was the gift of his defence. Then 
< was the riik altered ? had it been fo, it was in the defendant's 
power to have proved it; but there was no proof that it nrgs 
altered ; part of the fame cargo continues ; nor does it appear 
^ that they gieant to alter the cargo, for (be endeavoured to get 
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I H A P. back to 5/1 to take in the reft ; but was prevented hf 

ftorms. I think the rifk would in reality have been much greater 
if fhe had gone back i fot flic Inuft have come by the way of 
5/. Eujlatius again in" her paiFage home. The part of her cargo, 
Vhich was taken in at the time the (hip was driven from St. 
Kitt\^ has already been paid for by the defendant; even this 
would not have been paid for by the defendant, if he had con- 
ceived that the voyage had been at an end.*’ The learned judges 
therefore, except Mr. Juft ice Willes^ after giving their opinions 
upon the other points in the caufc, ordered the rule for a new 
trial to be difeharged. 

But wherever the excufe of nccefliity is fet up, whether as 
arifing from the a£\ of God, or from any other caufe, it muft fa- 
tisfaAorily appear that every proper precaution was previoufly 
ufed by the aiTured, and that there was no default on his part, 
otherwife the plea of neceflity fliall not be admitted. The cafo 
in which this do£lrine was advanced, was tried before Lord 
Chancellor Eldon^ when Chief Juftice of the Court of Common 
Pleas. The infurance was from Altona to Surinam. The 
defence was deviation, the veflel having put into Plymouth^ 
out of the courfe of the voyage, and remained there j 4 days. 
The anfwcr on the part of the plaintiff to this defence was : that 
the captain was taken ill with a fevere fit of the gravel, and that 
the mate having pricked his finger, by accident, his hand and 
arm fwelled to fuch a degree, as to render him incapable of do- 
ing hts duty, and that they had put into Plymouth for the pur- 
pofe of procuring medical afliftance. Thefe fafts, as to the 
captain’s and mate*s iUnefs, and their application to a furgeon, 
were proved : but it alfo appeared, on crofs examinacion, that 
the furgeon of the (hip was unprovided with proper inftruments 
and medicines. He was not called. 

Lord Eldon faid, he was of opinion that if by the vifitation of 
God fo many of the crew, who would otherwife have 1>een 
fufficient, became fo^affllded with ficknefs, as to be in- 
capable of navigating the (hip, fuch an illnefs of the cxew 
was. a necefiity which might juftify a deviation : but when it was 
fet up as a juftifeation of a deviation, he thought it incombenC 
plaintiff to (hew that ho had fo far provided againft foch 
SMfeaiitfi by every proper precaution, fuch as having medkiaeo 



Wolfe V. 
Claggen, 

3 Efp- »S7* 



OF DEVIATION. 


409 


for the voya;;e, as much as he was bound with refpefl: to the 
tightnefs of the (hip. It was in evidence that a furgeon was 
ncceflary in fuch voyages: if therefore (icknefs was to be fet up 
as an excufe for deviation, the plaintiff (liould Ihew that the 
furgeon was provided with fuch medicines and inftruments as 
would probably become iieceflary in the courfe of the voyage, 
to meet the common cafualties of the mariners. He was alfo 
of opinion, that the neceffity^ for going into port ought to be 
made out by the plaintiff beyond all poffibility of doubt, and 
that it arofe and exiftcd without any default of the matter or 
party infuring : and if they came in for medical aid, he (liould 
expcft medical men to be called to prove that fuch necclFity 
exittcd. That had not been done in the cafe then before him, 
and the plaintiff mutt be nonfuited. 

A deviation may alfp be juftified, if done to avoid an enemy, 
or feek for convoy i becau fc it is in truth no deviation to go out 
of the conrfe of a voyage, jn order to avoid danger, or to obtain 
a proteflion againft it. 

■ In an adlion upon a policy, which was to infure the William 
Galley in a voyage from Bremen to the port of London^ warranted 
to depart with convoy ; the cafe was this, the Galley fet fail from 
Bremen^ under the convoy of a Dutch man of war to the Elb^ 
where they were joined by two other Dutch 'men of war, and fc- 
veral Dutch and Englijh merchant (hips, whence they failed to 
the Texelt where they found a fquadron of Englip men of war 
and an admiral. After a ftay of nine weeks, they fet out from 
the TexeU and the Galky was feparated in a ttorm, and taken by a 
French privateer, taken again by a Dutch privateer, and paid 
8oif. falvage. 

It was ruled by Lord Chief Juftice Holt^ that the voyage 
ought to be according to ufage, and that their going to the Elb^ 
though in fa£l out of the way, was no deviation ; for till after 
the year 1703, there was no convoy for (hips direfkiy from 
Bremen to London. And the plaintiff had a verdi£l« 

On an infurance from London to Gibraltar^ warranted to de.* 
part with convoy; it appeared there, was a convoy appointed 
for that trade at Spithead ; and the (hip Ranger having tried for 
convoy in the Douw^ proceeded to Spithead^ and was taken in 
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^ X ** thither. The infurers infiftcd tjiat this being the time 

> ’ ^ of ^ French war, the fhip fliould not have ventured through the 

Channel, but have waited in the Downs for an occafional con- 
voy. And many merchants and office-keepers were examined 
to that purpofe. 

But Lord Chief Juftice Lee held that the (hip was to be con- 
fidered as under the defendant's infurance to a place of general 
rendezvous, according to the interpretation of the words war- 
ranted to depart with convoy. And if the patties meant to vary 
the infurance from what is commonly underdood, they (hould 
have particularized her departure with convoy from the Downs. 
The j,uries were compof^d of merchants \ and in both cafes they 
found for the plaintifis upon the ftreiigth of this direflion. 


iof** In the cafe of Bond againd Nutt^ in which the material quef- 

tion was, whether a warranty had or had not been complied 
with, and which confequently will be fully dated in the follow- 
ing chapter, the point of deviation for the purpofe of procuring 
convoy alfocamc under the confideration of the court. Upon 
that occanon Lord Mansfield and the whole court held, that if a 
(hip go to the ufual place of rendezvous, for the fake of joining 
convoy there ready, T:hough fuch place be out of the dirc£): courfe- 
of the voyage, it is no deviation. 


Xnderbjr 
and an- 
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And in a more modern cafe, the only quedion was, Whether 
there was a deviation or not ? Lord Mansfield there directed the 
jury to find for the plaintifFs, if they believed that the captaia 
fairly and bond fide a£ted according to the bed of his judgment 
4bat he had no other view or motive but to come the fafed way 
home, and to meet with convoy ; for.chat it was no deviation ta 
go out of the way to avoid danger. 


In cur law books we fometimes meet with cafes, which fay,, 
that a deviation may be judified by the ufage and cudom of the 
trade. But that is not quite correfl: ; for if by the ufage of any 
particular trade, it is cudomary to flop at certain places, lying 
out of the dircdl courfe frorq A. to B. it is not a deviation to 
there ; becaufe it is a part of the voyage. There is no deception 
u|»bn the infurer ^ becaufc he if bound to take notice of, the 
ufag^l^of trade i they are itotprious to all the world % and when 

the 
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the iifage has declared it lawful in a fpecifick voyage to go to c H ^ i\ 
any place, though out of the immediate track, it is as much a 
part of the contrafl: of infurance betweerr the panics, as if 
had been particularly mentioned. But in order to juflify the 
captain of a fhip in quitting the ftraight and dirc 61 : line from the 
port of loading to that of delivery, there mull be a precife, clear* 
and cftabliftied ufage upon the fubjeft, not depending merely 
upon one or two loofc and vague inllances. 

Where a fhip was infured from Liverpool to Jamaica^ and had SaliiburyT* 
put into the IJle of Man ; it appeared that there were fame in- Jownfon, 
fiances of the Liverpool fliips putting in there, but it was not the 
fettled, common, eftabliflied, and dired ufage of the voyage and 
trade : it was therefore held a deviation, and the underwriters 
were dlfcharged from any lofs that happened fubfequent to the 
deviation. 

Having thus mentioned all the cafes to be found in the books 
of reports, which operate as an cxcufe for a di puiturc from the 
due courfe of the voyage, and which prevent thoie efFe£l.<, which 
always follow a deviation, namely, the tiif harge of the infurer 
from his contraft ; it will be proper to obferve, that it is not 
meant to infujuate that other circumftances may not frequently 
happen, which will have prc^cifely the faine conf<-quenccs. For cowperecir 
wherever a Ihip does that whicl'. is for the general benefit of all 
parties concerned, the adt is as much within the intention and 
fpirit of the policy, and confcqucntly as much proteftt^cl by it, 
as if expreffed in terms. And therefore in all cafes, in order to 
determine whether a diverfion from the direft courfc of the 
voyage is fuch a deviation as inlaw vacates the pol'ovj it will be 
proper to attend to the motives, end, and confcqueiices of the 
adl, as the true criterion of judgment. 

If any of the circum fiances above ftated do really and 
fide occur, fo as to render a deviaiion abfblutcly neceflary, the 
Ihip mull purfuc fuch voyage of neceffty in the dired courfe, and 
in the fliortcft time pofliblc, otherwifc the underwriters will be 
dlfcharged. Becaufe a voyage fuperadded by neCelEty, ought to 
be fubjedl to the fame qualifications, and entitieri oiily to the 
fame fort of latitude as the original voyage, it having become by 
operatiojyi^laW} a part, as it were, of that original voyage. 
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' This was laid down as law by the Court of King^s Behch itl 
^ a cafe, in which the^ voyage in fared was deferibed in thefc 
words: ** At and from Fort L'Oirent to I'ondkherryy Madrafsy 
and Chinoj and at and from thence back to the (hip’s port, or 
ports of difeharge in France^ with liberty to touch, in the out* 
** ward or homeward-bound voyage, at tlie ifles of France and 
** Bourbon^ and at all Or any other ports or places, what or 
« wherefoever: and it (hall be lawful for the faid (liip, in this 
voyage to proceed and to fail to, and touch and (lay at any ports 
« or places whatfoever, as well on this fide, as on the other fide, 
the Cape of Good Hope^ without being deemed a deviation." 
The (hip did not fail till the 6th of December 1776, and did not 
reach Pondicherry till the 23d of July 1777. She continued there 
till the 23d of Augiijl following, when, inftead of proceeding to 
China^ (lie failed for Bengal^ where having pafied the winter, 
and undergone very confiderable repairs, flic failed from thence 
early in the year 1778 (being the fecond (hip that left the 
Ganges)^ returned to Pondicherry ; and, after taking in a home- 
ward-bound cargo at that place, proceeded hi her voyage back 
to VOrientf but was taken in October in that year by the Mentor 
privateer. The ufual time in which the direct voyage between 
Pondicherry and Bengal is performed, is fix or feven days, but 
t\it Carnatic was about fix weeks in going to Bengal ^ and two 
months on the way back from thence to Pondicherry. Both going 
and returning, (lie either touched at, or lay off, Madras^ Mafu- 
lipatam^ Vifigapatam^ and Tanon, and took in goods at all thofc 
places. The plaintifls refted their cafe chiefly on this ground* 
that the voyage to Bengal was adopted by neceflity for tlie fafety 
of the (hip, upon the bond fide opinion of the captain, and the 
reft of the oflicers, and of one Bcrard the fupcrcargo, who had 
the principal management. To prove this neccfficy it was Avorn 
by Berard^nA four mates, that the fliip had been detained longer 
in Europe than at firft was forefeen, and that (he met with ex- 
tremely bad weather on her outward palTagc ; and at Pondicherry 
wasTo leaky, that it appeared to them, that (he mtrfl be careened, 
whkh could only be done at Bengal^ there being no other place 
fo near, to which (he, could proceed with fafety, where that ope- 
ration could be performed; for that no harbour between- Pandi- 
€herry and the Ganges on the one fide, and Pondicherry and Bontm 
Sbyon the other, wduld admit of fo large a velTel being hove 
inwm her bunhen being near 800 tons. Indeed it turned out 
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when they got to Bengetly that ftie could be repaired without ca- C 
reening, but this was only difeovered, they faid, after flie was 
unloaded of much more of her contents than could have been 
done with fafety in the open road of Pomlicherry. All the wit- 
nefles for tlie plaintifl's fwore that they took the refolution of 
going to Bengal much agalnft their inclination ; for that it would 
have been not only more for the advantage of the owners, but 
alfo more for their privJitc intereft as individuals, to go to Ckina^ 
they having prepared their own adventures for that market* 
Befides the circumflanccs of the leak, they afligned an additional 
reafon for relinquilhing the voyage to Chinay viz. that they had 
been fo long detained at Pondicherry y from delays in unloading 
their outward-bound cargo, that they were not ready to leave 
that place, till it was too late to undertake the China voyage with 
any degree of prudence or fafety ; and they faid Bengal was the 
bell place they could go to, in order to winter* The defence 
fet up vva.^ ; ifl. That tlia Ihip had never failed on the voyage 
infured, her dellinrition, rtvhen Jfje left Etiropey having for 

Bengaly and not for China, ad, 'Fhnt fuppofiiig her to have 
failed on the voyage deferibed in the policy, yet her going from 
Pondicherry to Bengal^ inll (‘ad of proceetling to Chinny was a de- 
viation, and was not jullilied by neccfTity. In fupport of the 
fixft ground of dcfenc.’, certain feertt in (tru£l ions were relied 
.upon which'w'crc found oji board the fliip, and were addrefled by 
the owner at If Orient lo Berard tire hipercargo, and which» 
though obfcuroly penned, gave great room to contend, either 
that, at her departure, it had been ivfolved to fifcftitute the 
Bengal ioT the voyage,' or, at lead, that the alternative 

was left witli Berard y to be decided one way or the other, ac- 
cording to certain events in Indiety w’hich events turned out in 
the fort of way that, according to the in(lru£lions, was to de- 
termine the voyage for Bengal. On the fccond ground, it was 
laid, that from the plaintilV’s owif wltucfl’cs, theic was no nc- 
ceflity for going to Bengal ; and that inftcad of going direiElly 
thither, a trading voyage had been made from Pondicherryy which 
aflbrded a fttong prefuniptii^n that trading, and not the leak, or 
latencfs of the feafon, vi as the object of going to Bengal. On 
the part of the defence alfio, feveral letters were read (written 
by the owners to their correfpondents who had got their policy 
underwritten) to raife a prefumption that the ncccffity of going 
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^ xvn ^ infured began to apprehend that the words of the po» 

would not cover a voyage to that place. This is the fub- 
Vu'e ante, ftancv: of the evidence 'given in this, and two other caufes upon 
' ^he lame fliip, though not on th^ fame policy : in addition to 

which in theprefent cafe, the fccrci inflrudiions given to Berard 
had been more attentively perufed, and adbrded ilrongcr reafoiis 
than they at firll feemed to do, that the voyage to Bengal was 
pre-determined before the departure from Orient* The plain* 
tiff’s witneffv.8 were much prefled, on this occafion, to fay 
whether thelatcnefs of the feafon alone was fuch as, independent 
of the leak, would have determined them to abandon the China 
voyage ; and on the other hand, whether the leak, independent 
of the other re;.fon, would, in their opinion, have rendered it 
nccefiary fo to do. To this they faid, they could not give a cer- 
tain anfwer ; for that as neither of the cafes had happened, they 
had not cxcrcifed their judgment upon them. 

Lord Mansfield fummed up very ftrongly againd the plaintiffs, 
on the head of fraud. Bu', independent of that ground, he 
ftated a new point ^jgaind them, namely, that if neceffity were 
admitted to have been ihe foie motive for fubftituting tht voyage 
to Bengal in the place of that of China^ fiill it was incumbent m 
ike infured to have purfued that voyage of nec fifty direElly^ in ihe 
Jhorufi and imfi expeditious 7 nanncr s and that ihe delay in going 
fir cm Pondicherry to Bengal., and ihe repeated flops by touching at 
different places ^ and trading therty were deviation Sy and mt within 
the preteBion which the fuppofed necejfiiy afforded to the diredi 
voyage* 


Notwithftanding this direfllon, the jury found a vcrdifl: for 
the plaintiflb. Upon a motion for a new trial, after argument 
at the bar, the opinion of the Court of King’s Bench was deli- 
vered by 

XiOrd Mansfield*^^^ If this application w'crc made* upon the 
ground of impeaching the teftimony of the plaintifPs witneiTes^ 
whatever my private fentinqit^nts niight be, after two concurrent 
1 ibould not be inclined to interpofe. But, without 
^oimpeaching tiie evidence, I think there ought to be a new trials 
that the cafe has been ill decided. The queftion 
without bnputation on any body, circuflan^p have 
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not happened to take the voyage out of the policy ? A dcviAtlori 
from neceffity muft be juflified, both as to fubftaiice and manner. 
Nothing more mtdfl be done than what the necejjlty requires. The 
true ebje6tion to a deviation is not the incrcafe of the rilk. If 
that were fo, it would only be necelTiry to give an additional 
premium. It is, that the party contradling has voluntarily fub- 
ftituted another voyage for that which has been infured. If the 
voyage to Bengal was unavoidable, where was the neceffity to 
trade ? All the ports touched at were out of the direfl courfe ; 
and fix weeks and two months were confumed, inftead of (ix 
days. The juftice of the cafe required a different dccilioii.*' 
The rule for a new trial was accordingly made abfolute. The 
caufe was again fet down for trial ; but the plaintiffs, when they 
were ready to be called on, fubmirted to the opinion of the court, 
and abandoned their claim againU die underwriters. 

So alfo if a fliip be infured upon a trading voyage, it Is in- 
icumbenton the parties affured, to carry on that trade with ufual 
and reafonable expedition, otherwife their conduft will amount 
to a deviation, and difeharge the policy. 

Thus in an aftlon by the affured againfl an underwriter on a 
policy of infurance on the ftiip Blcjfbm^ at and from the coaft of 
Africa to the Wejl Indies^ with liberty to exchange goods and 
Oaves ; a verdidl was given for the plaintiff. Buj upon a rule 
being obtained to (hew caufe why there (hould not be a new 
trial, it apeared that there had been a great deal of contradic* 
tory evidence, and many points ftarted at the trial ; but the 
tjueftion now made was, Whether the plaintiff, by tlie ufe he 
made of the veffel on the coaft of Africa^ and the delay he there 
occafioned, was not the caufe of the lofs ; that is, whether he 
did not make fuch ufe of her during her ftay on the coaft, con- 
trary to the delign of the policy, as amounted to a deviation i 

It appeared in evidence, that this (hip flayed on the coaft from 
Augujl to March ; that (he was employed in receiving Haves on 
board, the produce of the cargoes of other fliips, which were 
afterwards put on board other (hips, and fent to the Weft Indies ; 
that this is the employment of what they call a foBory Jbip but 
that a regular faflory (hip is thatched and covered, and receives 
the Haves till a fufficient number is colle£led to fend away ‘ * 
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CHAP, vcffcls \ but It did not appear that any Haves, the produce of the. 

own cargo, were fent away m other vcffcls, but that her 
ftay there was feveral months beyond the ufual ftay of fliips in 
that trade. After argument at the bar. 

Lord MrtTJs^M When different points are agitated at 

a trial, and a great deal of evidence applied to each, and the 
counfel go out of the caufe, it is not to be wondered at, if juries 
Ihouid lofe their attention to the material point. The great ad- 
vantage of a motion for a new trial is, that after argument on 
the motion, the caufe goes down again winnowed from the 
chaff of the lirtt tria?. The Angle point here is, Whether there 
has not been what is equivalent to a deviation, whether the rifk 
has not been varied ? it is not material whether or not the rilk has 
been greater. If a (hip infured for a trade, is turned into a float- 
ing warehoufe, or a fa£lory (hip, the rifle is different, it varies 
the .flay, for while (he is ufed as a w^archoufe, no cargo is bought 
for her. I’he law being clear, how is the faft ? The captain 
fays (he was not ufed as a faftory (hip, his evidence is much 
impeached ; but he fays he was young in jthe trade ; he never 
faw a faflory (hip but once, and was not in her ; he might have 
a falvo, becaufe this was not thatched ; but was (lie ufed as a 
thatched fliip is ufed ? It is faid that letters’are not records ; ’tls 
true they may be contraditled ; but if they are from the parties, 
and are not ^oniradicfcd, they are as (trong as any recordvS. 
Ihe fad is clear, the rifk is difi'erent in point of length, 

Rule abfoliitc for new trial. < - 
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So in an adion on a policy from London to Port Endich^ on 
the coafl of Jfrtca, at fix guineas per cent, on the (liip till moored 
at anchor 24 hours, and m goods till difeharged and fafely landed. 
The fhip arrived on the coaft on the 6th of May^ and was cap- 
tured by the French on thc'’4th of June, The barter in the trade 
is carried on, on board the veffcl, and the goods afterwards fent 
on (bore, in boats, and the gums brought back. In this cafe, 
tht clifeharge of the cargo had not begun, the gums not having 
been brought down to th^ coaft, for which purpofe it is neceffary 
to have a previous agfeemqat with the king of the country ; but 
no del Ay had been ufe'd. The counfel for the defendant con- 
tended, that by the cuftom of this trade, the ri(k on the goods. 
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the cargo, while on the coaft, wa$ protefted by the homeward ^ H a f. 
policy, at 15 guineas per cent^^^hoxA. refufed the evi- t 

dcncc, both of the homeward policy, and of this fuppofed ufage 
(which he had on a former occafion admitted againd his own 
opinion, and on which a new trial had been granted), to qualify 
the clear and unequivocal language of the policy, which covered 
the rilk, till the ^oods were landed. That if, in landings any un- 
neceifary delay had been ufed, that might amount to fomething 
in the nature of a deviation, fo as to difeharge the infurer ; but 
that did not appear to be the cafe in the prefent indapee. 

But though an aftual deviation from the voyage infured is 
thus fatal to the coiitra£l of infurance ; yet a deviation merely 
intended, but never carried into efFe£f, isconGdered as no devi* 
ation, and the infurer continues liable. This has been fre- 
quently fo decided. Thus in the cafe of an infurance from Ctf- Foftcr w. 
roltna ioLj/h^n^ and at and from thence to Briflol : ,it appeared, '’^‘**”**‘» 

. I *71, . r ' % 5 ra. 1249, 

that the captain had taken in fait, which he was to deliver at 
l\)lmouth before he went to Briflol : but the Chip was taken in 
the dired*! road to both, and before flic came to the point, where 
ihe' would have turned off 10 Falmouth. It was held, that the 
infurer was liable; for it is but an intention to deviate, and that J‘**hceLct. 
was held not fuflacient to difeharge the underwriter. 

In the cafe of Carter v. the Royal Exchange AlTurance Com- aStra,M49. 
pany, where the infurance was from Honduras to London, and a 
confignment to Amjierdatn : a lofs happened before (he came to 
the dividing point between the two voyages, for which the in- 
furers were held liable to pay. 

The do&iine laid down in thefe cafes has Cnee been frequently 
recognized in Tubfequent decifions, and particularly by Lord 
Mansfield in the cafe of Thellujfon v. Fergujfon, which will be fully Doug. 361. 
reported in the next chapter. The iufurance was from Guada^ 
loupe to Havre, and by the depofitions it appeared that the (hip 
failed for Havre, and was always intended for Havreg but was 
direded to keep in the courfc of Br^ for fafety. One of the 
grounds of defence was, that the (hip never failed from Guada-' 
loupe to Havre, but on a voyage from Guadaloupe to Brefi. Lord 
Man sfiejd , in anfwer, faid, ** the voyage to Br^ was, at moftf 
deviation* not carried into efibfl." 
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CHAP. however^ it can be made appear by evidence, that it never 
t i intended nor came within the contemplation of the parties 

to fail upon the voyage infured ; if all the fliip^s papers and do- 
cuments be made out for a diflVrent place from that deferibed in 
the policy, the infurer is difeharged from all degree of refponfi- 
bility, even though the lof$ fhould Iiappcn before the dividing 
point of the two vogages. This diflinftion was very properly 
taken by the court of King’s Bench, in a modern cafe ; and 
by that diAindfion they admitted the general dodlrine, with 
refpedt to the intention to deviate, in its fullell extent. 

T^Boydeir* Molly, being infured at and from I\Iaryknd to 

Pous** * 6 - Cadiz,** was taken in Chefapeahe Bay, in the way to Europe, 
Upon this the infured brought this adiion againA the defendant, 
one of the underwriters on the policy. The trial came on at 
Guildhall before Lord Mansfield, when a verdict was found for 
the defendant. A new trial being moved for, the material fadls 
of the cafe appear 10 be as follows:— -The fliip was cleared 
from Maryland to Falmouth, and a bond given that all the enu* 
merated goods ihould be landed in Britain, and all the other 
goods iu the Britifh dominions. An affidavit of the owner 
ilated that the veffcl was bound for Falmouth, The bills of 
lading were, « To Falmouth and a market;” and there was no 
evidence whatever that flie was dcAined for Cadiz, The place 
where fhe was taken was in the courfe from Maryland both to 
Cadiz and Falmouth, before the dividing point. Many circum- 
fiances led to a fufpicion that flie was, in truth, neither defigned 
for Falmouth nor Cadiz, but for the port of B^on, to fupply the 
American army \ but there was not fufficient dire£l evidence of 
that faft. — At the trial, Lord Mansfield told the jury, that if 
they thought the voyage intended was to Cadiz, they muft find 
for the plaintiff*.^ If on the contrary, they fhould think there 
was no defign of going to Cadiz, they muft find for the defendant. 

It alfo appeared in evidence, that the premium to infure a- | 
voyage ffom Maryland to* Falmouth, and from thence* to Cadiz^ 
would have greatly exceeded what was paid in this cafe. Upon 
the motion for a new trial being argued, the counfel for the • 
plaintiff cited the two cafes above ftated from Stranges Reports^ 

Lord Mansfield, — ** The policy, on the face of it, is frozxi 
^land €0 C^diz^ and therefore purports to be a dire^^o^age 
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fo Cadiz* AH contracts of infurance muft be founded on truth, CHAP* 
and the policies framed accordingly. When the infured intends . 
a deviation from the diredt voyage, it is always provided for, and 
the indemnication adapted to it. There never was a man fo 
foolifli as to intend a deviation from the voyage deferibed, when 
the infurance is made, becaufe that would be paying without an 
indemnification. Deviation? from the voyage infured arife from 
after thoughts, after-intereft, after-temptation ; and the party, 
who actually deviates from the voyage deferibed, means to give 
up i)*s policy. But a deviation merely intended, but never car- 
ried into rfFerl, is as no deviation. In all the cafes of that fort, 
the terminus a quo and ad quem^ were certain and the fame. 

Here, Was the voyage ever intended for Cadiz? There is not 
fufFicient evidence of the d^fign to go to Boftojty for the court to 
go upon. But fome of the papers fay to Falmouth and a market : 
fonrie to Falmouth only. None mention Cadiz^ nor was there 
any perfon in the fhip, who ever heard of any intention to 
goto that port. A market is not fynonimous to Cadiz: that 
expreffion might have meant Naples^ Leghorn^ or England* No • 
man, upon the inllru£lion$, would have thought of getting the 
policy filled up to Cadiz, In Abort, that was never the voyage 
intended, and gonfcquently is not what the underwriters meant 
to infure,” 

Mr. Juftice Buller . — « I am of the fame opinion. I believe 
the law to be according to the authorities mentioned on the part ^ 
of the plaintiff; bur it does not apply here. This is a queftion 
of fa£l. There cannot be a deviation from that, which never 
cxifted. The weight of the evidence is, that the voyage was 
pever defigned for Cadiz 

Mr. Juftice fTH/es and Mr, Juftice JJhhut^ concurring in the 
Opinion delivered by Lord Mansfield and Mr. Juflice Bullery the 
irule for a new trial was difciiarged. 

In a mil later cafe the fame doArine was advanced ; namely, _ 

, ^ «r A % VviyV. 

that II a fhip be infured from a day certain from A* to j?,, and dieiiani, 
before the day fail on a dilFerent voyage from that infured, the *^*1 
aflured cannot recover; even though the fiiip afterwards fall into \ _ 
the courfe of the voyage infured, and be loll after the day c 
wluchtl^ policy was to bare attached. 
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CHAP. Since the fecond edition of this work was pablilhcd, the cafes 

a ^ * I ooldridge v. Boydell^ and Way v. Modigliani^ have again come 

under difeuffion in the court of Common Pleas ; and it has been 
held^by the four judges of that court, one of whom fat in the 
Court of King’s Bench when the two cafes juft reported were 
decided, that where the termini of the intended voyage continue 
the fame as thofe deferibed in the policy, an intention to go to 
an intermediate port, though that intention (hould be formed 
previous to the (hip’s failing, will not vitiate the infurance till 
Kewky V. actual deviation. The cafe has already been quoted for another 
Biick*-R^p 5 point are fhortly thefe. The 

343. See infurance was at and from Grenada to Liverpool ; the fhip failed 
ffQUj Grenada^ bound for Liverpool^ but with a deGgn formed her 
fore the commencement of the voyage^ as appeared by the clearances 1 
and was admitted on all (ides, to touch at Cork^ in her *iuay to 
Liverpool^ but was totally loft before llie arrived at the dividing 
point. In the courfe of the argument ^ cafe of Stott v. Vaughan^ 
was mentioned, as haying been tried before Lord Kenyon^ at the 
fittings at Guildhally after Hilary Term 1 794, in which his Lord- 
fliip nonfuited the plaintiff, in an adltonou a policy on this very 
fhip, being of opinion that the cafe fell within thofe of Wool- 
dridge v. Boydell^ and Way v. Modigliani, and that there was no 
inception of the voyage infured. The court of Common Pleas, 
however, having taken time to deliberate upon this cafe of Kewky 
V. Rxan, delivered their opinion as to the 3d queftion, that where 
the termini of the intended voyage were really the fame as thofe 
deferibed in the policy, it vyas to be confidered as the fame 
voyage, and a defign to deviate, not effeded, would not vitiate 
the policy. That in Wooldridge v. Boydell^ it appeared there 
was no intention that the fliip (hould go to Cadiz at all, which 
was mentioned in the policy as her port of delivery 5 and in 
Way V. Modigliani there was an adual deviation, by the Ihip 
going to fifti on the banks'of Newfoundland : thofe cafes there- 
fore were wholly difterent from the prefent, for here the (liip 
was really bound to Liverpool, though there were alfo clearances 
5 for Cork (n). 




(a) See the csfiof MMJirwwd r. SUhi, 7 Term Rep. iSi. uKere the fcvera? f aI> 8 
fti;mfc.lia*e»y preceung on t>>C d»ftifl€lion between deviationr interidtd, but not carrJcJ 
Inn) effetf, and non-Jntfi^oftuf tiKVjyagi' infured, are muth confidered. 
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^ From the propoGtion jud edablifhed, namely, that a mere 
intention to devigite will not vacate the policy, it follows as an 
immediate confequence, that whatever damage is fadained be- 
fore a6Iual deviation, will fall upon the underwriters. 

Thus it was held by Lord Chief Judice Holt^ who faid, that 
if a policy of infurance be made to begin from the departure of 
the (hip from England until,' and after the departure a da- 
mage happens, and then the (hip deviates ; though the policy 
is difcharged from the time of the deviation , yet for the damages 
fudained before the deviattion, the infurers fhall make fUtisfac- 
tion to the ixifured. 

* 

SubjefI to the rules already advanced, deviation or not b a Dougi. 7 S 7 . 
quedion of fa£l, to be decided according to the eircumdances 
of the cafe. 

In cafes of deviation, the premium is not to be returned ; 
becaufe the ri/k being commenced, the underwriter is entitled 
to retain it. 

In the cafe of Hogg r, Horner^ above quoted. Lord Kenyon 
being of opinion that the fliip had deviated, it was inGded for ^.*39^”*** 
the plaintiff, that as the intention to go to Earo (the going to 
which place was the deviation relied on by the defendant) had 
exided prior to the failing, it was a non-inception of the voyage 
infured, and he had a right to the return of premium. Lord 
Kenyon^ however, was of opinion that there was an inception of 
the ri(k at^ and the contradk was entire, confequently --there 
could be no return of premium. But of this, more will be faid 
. in a fubfequent chapter. 


Green r. 
Voung, 

% Ld.RaytB. 
840. £ S«lk. 
444* S.C. 
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CHAPTER THE EIGHTEENTH. 

Of Non-Compliance with Warranties. 


CHAP. JN the two preceding charters we have feen the efieA, which 
. . the non-obfervance of implied conditions has upon the con- 

tra£k of infurance ; we fhall now proceed to conHder the nature 
of warranties ; their various kinds ; and how far they muft be 
complied with on the part of the infured, in order to render 
iTcrmRep. contract binding between tlic parties. A warranty in a po- 
licy of infurance is a condition or a contingency, that a certain 
thing {hall be done or happen, and unlefs that is performed, 
there is no valid contra^. It is perfefUy immaterial for what 
view the warranty is introduced ; or whether the party had any 
view at all : but being once inferted, it becomes a binding con- 
dition on the infurcd : and unlefs he can (hew that he has lite* 
rally fulfilled it, or that it was performed, the contra£f is the 
Chip. fame, as if it had never exilled. We have already feen that 
tlie breach of an implied condition is fuflicient to avoid the po- 
licy j ^ fortiori^ therefore, the effect muft be the fame, where 
the condition is e^prefs, and not liable to mifreprefentation or 
error, becaufe it makes a part of the written contrail. To fay 
that the underwriter Ihould anfwer for a lofs, notwithftanding 
the other party has failed in his engagements, would be to make 
a difFerent rule in this fpecies of contraA, from that which fub- 
fifts in every other ; although this of all other contrails depends 
moft upon the (Irifleft attention to the pureft rules of equity and 
good faith. Indeed the obligation to a ftriil performance of all 
promifes and conditions in every fpecies of contrail, may be de- 
duced, as has been truly obferved by an elegant moral writer, 
from thenecelTityof fuch a condu£t to the well-being, or the 
exiftence. of human fociety. 



ive faid that a warranty mull be ftriilly and literally per-^ 
therefore whether the thing, warranted to be done, 
eiTcmial to the fecurity of the ihip \ or 
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lofs do or do npt happen, on account of the breach of the war- 
ranty, dill the infured has no remedy; becaufe he himfelf has not .1^ 

performed his part of the contrad):, and if he did not mean to 
perform, he ought not to have bound himfelf by fuch a condition- 
And though the condition broken be not, perhaps, a material 
one, yet the juftice of the law is evident from this confideration: 
that it is abfolutely neceflary to have one rule of decifion; and 
that it is much better to fay, that warranties fliall in all cafes 
be ftriftly complied with, than to leave it in the bread of a 
judge or jury to fay, that, in one cafe it fhall, and another it fliall 
not. The very meaning of a warranty is to preclude all en- 
quiries into the materiality, or the fubjlantial performance of it : , Term 
and although fometlmcs partial inconveniences may arlfe from P- 34 ^* 
fuch a rule ; yet upon the whole, it will certainly produce public PoihierTr. 
falutary effefts. The infured is bound not to draw the under- 
writer into error, by falfc deebrations refpefting thofe things, r«nce, 
about which the contrafl: is made. Debet prajlarc rem ka ijfc 
ut affrmavit* 

But as a warranty mud be driQly complied with in favour of 
the underwriter, and againd the infured, equal judice demands, 
and the true meaning of the centraft of infurance requires, that 
if a drift and literal compliance with the warranty will fupport 
the demand of the infured, the decHion ought to be in his fa- 
vour, efpecially when by fuch a decifion all the words in the 
policy will have their full operation. 

In an aftion on a policy on goods, dated i;th December 17^4, Biackhutft 
hji or not hflf ivarranted nvell this ^ih day of December 1784 ; it ^ 
appeared, that the warranty was at the foot of the policy ; that 
the policy was underwritten between the hours of one and 
three in tlie afternoon of the pth December ; that the diip was 
well at fix o^clock in the morning, but was lod at eight o’clock 
the fame morning. 

Upon a motion to fet afide a nonfoit, which had been entered^ 

Lord Kenyon Chief JufUce, AJbhurJi^ Bullery and Grofe^ Judices^ 
were clearly of opinion, that the warranty was fufficiently cotii- 
plied with, if the (hip were well at any time that day ; that the 
nature of a warranty goes to determine the quedion ; for as it 
is a matter of indifference whether the thing warranted be, or 
be not material, and yet mud be litcrallv complied with ; ftilhK 
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CHAP. It be complied with, that is enough ; that there was good rea(^ 
fon for inferting thefe words, becaufe they proteded the under- 
writer from lofles before that day, to which he would other vijjiife 
have been liable, as the policy was on the goods from the lading ^ 
and thus too, the words lojl sr mi lojl have allb their operation. 

Cowp.Scy. This being the cafe, it follows as a ncceflary confequence, 
that it is very immaterial to what caufe the hon-compHance is to 
be attributed 5*" for if the fad be, that the warranty was not com- 
plied with, though perhaps for the beft reafoiis, the policy has 
no tffed* The contingency has not happened ; and therefore 
the party interefVed has a right to fay, that there is no coiitradt 
between them. Upon this account it is, that if a fliip be war- 
ranted to fail on or before the i ft of and ftie be prevented 

by any accident from failing till the 2d of Augufty as by the fud- 
den want of any neceflary repair, or by the appearance of an 
enemy at the mouth of the port, the captain would do right not 
to fail : but there would be an end of the policy. 


Vlae ante, 
c. ic. 


Pawfon V. 
Wjtfon, 
Cowp. 7J7. 


In this ftrid and literal compliance with the terms of a war- 
ranty confifts the diftcrence between a warranty and a repre-- 
fentation. 




Of this diftindion fomething was faid in a preceding 
ter : it is fufficient now to obferve, that a warranty, as part o^ 
the agreement, and a condition on which it was made, mull be 
JlriBly complied with, whereas a reprefentation need only be 
performed in fubjiaftce. In a warranty , the perfon making it 
takes the rifk; of its truth or falfehood upon bimfelf : in a repre- 
fentation, if Ae iiifured aflert that to be true, which he either 
knows to be falfe, or about which he knows nothing, the policy ^ 
is void on account of fraud. But a reprefentation, made without 
fraud, if not falfe in a material point, or if it be fubflantiaUy^ 
though not literally fulfilled, does not vitiate the policy. 


But as reprefentations were very often mi^de in writing, by 
way of inflrudions for clFeding a policy, it became neceflary 
fpccify, what written declarations (hould be deemed warran- 
ticii, and what reprefentations. It was, therefore, by fcvcral dc- 
cifions of the courts, held to be law, that in order to make writ* 
ten, inJIruBimt valid and binding as a naarranty^ they muft appear 
on the fact of the inffrument iipdf by which the cotUra^ of mftmmce 
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This was declared by Lord Mansfyld in a very particulat 
ihahner in anfwer to a queftion put to him by Mr. Davenport at 
the defire of the underwriters, after he had delivered the opi- 
nion of the court upon a queftion on a reprefentation. 

Even though a written paper be wrapt up in policy^ when it 
is brought to the underwriters to fubferibe, and fliewn to them 
at that time ; or even though it be wafered to the policy^ at the 
time of fubferibing ; dill it is not in either cafe a warranty, or 
to be confidered as part of the policy itfelf, but only as a repre- 
fentation. Both thefe tnftances have occurred in caufes befort 
Lord Mansjieldm 


'An 


C H A tv 
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pAwfoa V, 

Waifoiv,, 

Coi«p.790«> 


In an aflion on a policy of infufancCf the counfel for the de- P*wforj 
fendant offered to produce witnefles to prove, that a wrirten me- at*Guiin.* 
morandum inclofed was always confidered as part of the policy. 

But Lord Mansfield faid, it was a mere queftion of law, and 1779. 
would not hear the evidence •, but decided that a written paper jjjp 

did not become a (lri£i; warranty, by being folded up in the aotes. 
policy. 


the other cafe it appeared, that at the time when the in- ^ 

fums underwrote the policy, a flip of paper was wafered to it, Guildhall 
deferibing the ftate of the (hip as to repairs and llrength, and 
alfo mentioning feveral particulars of her intended voyage, which i>ougi. p. 
pjtrticulars in the event had not beeiv complied with. Lord m thenatwn 
Mansfield ruled, that this was only a reprefentation ; and if the 
jury fhould think there was no fraud intended, and that the 
variance between the intended voyage, as deferibed in the flip 
of papfr, and thca£tual voyage asperformed, did not tend to in- 
creafe the ri(E of the underwriters, be diredled them to find for 
the plaintiff, which they accordingly did. This vcrdi£k was af-* 
terwards fet aCde upon another ground (a). 


It being thus fettled, that a warranty muft appear on the face 
of the inftrument, it ftill became a queftion, whether a warranty, 
written in the margin of the policy, was to be confidered equally 
handing, and fubjed to the fame ftrid rule of confl:ru£lionj atS 

if iiiferted in the body of the policy hfclf- This yblnt came un- 

* ^ * 

(a) Hat if M foficgr of infitTance nfir to certain piloted propofels, the propofalt wjj 
He policy. tr. IPW, in er^r, 6 Ttrn Key, 
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CHAP, dcr the confiderAtion of the court in the cafe of Bean and Siupari 
XYiii jjj ^hich the material queflion was, Whether, fuppofing it to be 
a warranty, beys were included under the word feamenf That 
cafe, as far as it is material to our prefent enquiry, was as 
follows ; 

s'upJt plaintiff infured the (hip called the Martha^ at and from 

Doug. I j. London to New rork ; the voyage to commence from a day fpe • 

ciiied } and in the margin of the policy were written thefe 
words, “ Eight nine pounders with clofe quarters, fix fix poun- 
« ders on her upper decks ; thirty Teamen befides paffengers.” 

Upon a motion for a new trial in this cafe. Lord Mansfield 
faid, there is no doubt but this is a warranty. Its being written 
on the margin makes no difiPerence. Being a warranty, there is 
no doubt Out that the underwriters would not be liable if it 
were not complied with \ becaufe it is a condition on which the 
contrad is founded. 

t 

In an adion on a policy of infurance, it appeared that ,the 
following words were written tranfverfely on the margin of the 
policy; In p-^rt aoth July^ In fad, the fhip had 

failed the i8ih of July, The queflion was, Whether this mar* 
ginal note was a warranty or a reprefencation i 

Lord Mansfield*-^** The queflion is, Whether the (liip’s be- 
ing in port on. the aoth is part of yhe condition of the inllru- 
ment i When it is cn the face of the ioftruraent, it is a part 
of the policy *, fo that here, if the fliip was not in port, it is no 
contrad. As to its being only in the margin, that makes no 
difierence : it is all part of the contrad when it is once figned. 
And though the difference of two days may not make any ma- 
terial difference in the riik, yet as the; condition has not been 
complied with, the underwriter is not liable.” 

propriety of thefe dccifions has never been queftionedi 
and the rule has been conilandy and tacitly acquiefeed in from 
the time in which thefe cafes were determined till the year 
1786, when, notwicMandiiig the uniformity cf the determina« 
it once more became an objed of dif- 


Kenvon v, 
Perrhofi, 
Mich. Vac. 
1779 - 

Doug. p. 12. 
QuCe 
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It came before the court upon a fpecial verdift : it was an ac- 
tion of aiiiinnprit brought by the plaintiff (an underwriter) againll 
the defend'jnf, to recover back the amount of a lofa which he 
hsid paid upon a policy of infurancc. The defendant pleaded 
the general ifTuc. The caufc came on to be tried before Mr, 
Juftice Bulkr^ at GuildhaU^ when the jury found a fpecial ver- 
dift, dating : 

That the defendant on the 14th of June gave to his in- 
surance broker inflrutftions in writing, to caufe an iiifurai>ce to 
be made on a certain veffcl, called the Jum. ( Then the in- 
flrutUons are fet out in the vcrdi6f, figned by the defendant.) 
The verdict then dates that the broker, in confcqueiice of fach 
indrufrions, on the faid 14th of 'June 17795 did caufe a policy 
of infurance to be made on the JunOy upon goods and merchaii- 
ilizcs laden on board, and alfo on the fliip, at and from Africa^ 
to her port or ports of difeharge in the Britijb Weft Indies^ at 
and after the rate of 15/. per cent. The verdift, after reciting 
two rr.cmorandumsjnot material, then proceeded to date, that in 
the margin (f the fa^^wlicy ^vere nvritten the wor/fj and Jij^uretfol^ 
loiuing : Sailed from Liverpool with 14 fix-pounders, fwivels, 

fmall nrm^, and 50 hands or upwards ; copper fhcathed 
That the plaintiff underwrote the policy for 200/. at a premium 
of 31/. loj. That the Juno fiiled from Liverpool on the 13th of 
OSiober 1778, having then only 46 hands on board her ^ and ar- 
rived at Beaumaris^ in the Ifle of Angiefea^ in fix hours after her 
failing from Liverpool^ with the pdoc from Liverpool on board 
her, who did pilot her lo Beaumaris^ on her faid voyage ; and 
that at Beaumaris the Juno took in fix hands more, and then 
had, and during the faid voyage, until the capture thereof, con- 
tinued to have 52 hands on board her. That the faid fliip in 
the voyage from Liverpool to Beaumaris y until and when fhc 
took in the fiiid fix additional hands, was equally fafe, as if Ihe 
had had yo hands on board her for that part of the voyage. The 
verdicl then Hates, that the defendant was interefted, and that 
the fliip Was captured ; that on rcccivirtg an account of the lofs 
of the veffcl, the plaintiff paid to thfe defendant thefum of 2Co/. 
not having then had any notice that^the faid fhip had only 46 
bands on bo^rdher when flie failed from Liverpool.' 

For the defendant it was faid, that this reprefentation 
vfiyajre infured \ for that was at and 
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whereas this iS' merely an account of the ftate of the fiiip 
at LiverpG^L 

Lord Mansfield . — ** There is a material diftinaion between a 
warianty and a reprefentation. A reprefentation may be eqtd* 
taUy and fubjiantially anfwered ; but a warranty muft be finely 
complied with. Suppofing a warranty to (iiil on the iit of 
Aisgufi^ and the fliip did not fail till the ad, the warranty would 
not be complied with. A warranty in a policy of aflurance, is 
a conJition or a contingency, and unlefs that is performed there 
is no coutrad. It is pcrfed^ly iminateii.il, for what purpofe 
a warranty is introduced \ but being inferred, the contraft does 
not extd unlefs it is literally complied with. Now in the pre- 
fent cafe, the condition was, the failing of the fhip with a cer- 
tain number of men, which not being complied with, the policy 
is of no cfFecl.” 

Mr* Juftice AJhhurfi . — The very meaning of a warranty is 
to preclude all quedioivs whether it has heet^ihftanUally complied 
with ; it muft be literally fo.'^ ® 

Mr. JuRicc £uller»<^** It is impolTible to divide the words 
written in the margin,, in the manner which has been attempted 
at the bar i that that part which relates to the copper theathing 
fhould be a warranty, and not the remaining part. But the 
whole forms one entire contraft, and muft be complied with 
throughout.” Judgment for the plaintiff. A writ of error was 
brought in the Exchet^ucr-cliamber upon this judgment, which, 
after tw'o arguments, was affirmed by the unanimous opinion 
of the eight judges, compofing that court. Michaelmas Term 
1787, 2b Gee. 3. 

Having dated thofc rules, which apply to warranties in ge- 
neral, it will now be proper to contider the fevcral kinds of 
warranties^ and thofc principles which arc peculiar to each 
fpecicfi confirmed by d^ifions of the courts. It would be end- 
Ids tO’Oiumeratc the vanobs warranties that are to be found in 
policies^ bceaufc *hcy frequently, and tor the moll part 

depend upon parti€«ds\r circumltanicea of each cafe ; fuch 
as riic numbeo of guns, beii^ copper fbeathed, 

. . But 
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But thofe which moft frequently occur in our books of reports, 
and up<in which the greattft queftions have arifen, may be re- 
duce'! iree cldfes : Warranty as to the time of failing; war- 

ruM^’y ^ convoy ; and warranty of neutrality. Of each of 

tlir» * ! ‘I rr;*at ; obferving in the firft place, that thofe rules 

w'i.i \ ‘h' '.Id'' to warranty in general, mud neceflarily alfo 

api ^ 'c*:. -d iijciividually- 
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vii, A' u> the Lime of failing. In moft voyages, the time at 
h they are to commence is a material circumftance ; becaufe 
,ti every couiurj there art lotiic feafons when navigation is mucK 
more ti::ngerous than at others, owing to periodical winds,, 
morjfof'Tis and various otltcr caufes. Indeed, we have feen, Kenvonv. 
that a man having once warranted to fail on a particular day, 
wli the rifk be, in faSt, mat-TKilIy altered or not by a 
brcjcii 1)^ tlMt warranty, the underwriter is no longer anfwer- 
able. Bu» this flrid a dherence to the very day fpecified, mud 
have arifen from the principles juft ftated: for if a latitude oC 
cnc day were given, why not extend it farther ? It has there- 
fore been held, that when a (hip has been warranted to fail on 
a particular day, though the (liip be delayed for the beft and 
wil’cll reafons, or even chough fhe be detained by force; the 
warranty has not been complied with, and the infurer is dif«’ 
charged from his ^ontradl. 


Horei 


Thus in an aftion on a policy of infurance, upon a motion 
to fet afide the verdift which had been given for the plaintiff, 
the c.ifc appeared to be this. The declaration ftated, that a po- 
licy ‘was made on the fljip New Wejlmorlandi at and from 
tfutica to London^ warranted to fail on or before tb^ 26 fh of '/uly 
17761 free from capture, and free from all reftraints and cie. 
tainments of kings,' princes, and people of what nation, con. 
dition, or quality foever. It furtlKr ftated, that the faid fhip> 
was prepared and ready to fail, and would have failed on the 
25th of Jufyi on her intended voyage, if Jbe had not been ro • 
f rained by the order and commando/ Sir Baftk Keith^ the then gip* 
vernor of Jamaica^ and detained beyond the day ^ that Oie aftetn 
wards failed and was captured. For the plaintilF it was faid, 
that the ufual clatfe againft the detention of ruters And pnnees^ 
being inferted in this policy, the emhargo,, by which th 
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*'a*i*yi can c exprefsly within the meaning of it, and thcreforo 
excttfed the delay. 

On the other hand it was faid, that the lofs of the (hip could 
in nopolfibk refpedt be connefied with the embargo, 'i'hat tlic 
warranty was pofitive and etaprefs : that rhe (hip fiiould depart on 
or bcfo:\ the day appointed, and therefore muffc be complied 
with. Of thi& opinion was the Conrt ; and accordingly the rule 
to fet afide the verdiiSi lor the plaintiff, and to enter a non-fuit^ 
was made abiofute. 

But the necefiity of a pun£lual adherence to the day on which 
the ihip is V arranted to fail by the policy, is not peculiar to rhe 
law of England : for we find that foreign writers declare, that 
Kocciif^ the fame rule is univerfally adopted. If, lay they, the owner of 
goods has faid in the policy, that he will be ready to 
fail at a particular time, at which, perhaps, the navigation may 
be lefs dangerous *, and on this account the infurer is more eafily 
induced to underwrite the policy \ and he afterwards delay the 
time of failing, and the fliip and goods periih, the underwriter 
is not bound, for he who neglecis to depart at the appointed 
time, muff, if he fail at a fubfequent period, do it entirely at 
his own rifle (aJ. 


K the warranty be to fail (^Ur a fpccific day, ‘and the fiiip 
fail before, the policy is equally avoided as in the former cafe ; 
becaufe the terms of the warranty are as much departed from ia 
the one cafe as in the other. 


On the 8th of Decmber 1777, a policy was underwriten by 
the defendant on goods in a French fliip, Le Lompte de Treion, 
« at and from Alartinuo to Havrf de Grace^ with liberty tOr 
touch at Guadeloupe t warranted io fail after the rart of Ja* 
nuary^ and on or before the firft of Jugnjl lyyB.’V The in* 
finance w|» made by the plaintiff on account of Jacques Hortt^ 
of Havre dc Grace^ owners of the fliipk 
; and cargos at which time it 'was not known whether (he would 

% il(0|x»i> in !hi» ptPie, Ifc« wi*b«f s»nw»ni, vpon inru'wcM, .ho.ke 
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load at Maffiriico or Gaudaloupet they having goods to come from C H a p. 
both places ; the policy was therefore intended to cover the rilk 
from both, or either of them« l‘he (hip, having fintfhed her 
outward voyage at Martinico^ fniled from thence on the 6 th of Sep^ 
tember 1777, for Guadaloupe^ where (he took in her whole load- 
ing, without returning to Martimeo^ which the captain intended 
to do, had he not got a compl te cargo at Guadaloupe ; from 
whence (he failed on the 26th of June 1778, and was tarken on 
the 3d of StpSemb/er. Tlie pLiintifF demanded payment of the 
lofs from the underwriters, which being refufed, he brought 
aflions againft them for the recovery thereof. This caufe came 
on to be tried at Guildhall^ before Mr. Juflice Buller^ when the 
defendant’s obje£tions were, that according to the words of 
the policy, the voyage was to commence from Martinico^ art/d 
not from Guadaloupc^ and that the warranty of the time of fail* 
ing was not complied with, the Jbip having failed from Martinico 
before the lith of January 1778 , to wit, on the 6th of November 
1777. The jury, under the dircQion of the learned judge, 
were of that opinion, and accordingly found a verdi£l for tlic 
defendant* 

But when a (hip is Mrarrantcd to fail on or before a particular 
day, if (lie failed from her port of loading, with a// her cargo and 
clearances on board, to the ufual place of rendezvous at another 
part of the fame iflaiid, merely for the fake of joining convoy, 
it Is a compliance with the warranty, though (lie be afterwards 
detained there by an enbargo 'beyond the day. The ground is, cow,)*6ol, 
that when a (hip leaves her port of loading, when (he has a full 
and complete cargo on board, and has no other objedl in view 
but the fafcil mode of failing to her port of delivery, her 
voyage mutt be faid to commence from her departure from that 
port. If, indeed, her cargo Was not complete, it would not 
have been a commencement of the voyage. It is true, in the 
cafe about to be reported, Loftt Mansfield was of a diffei*cnt 
opinion af the trial I and it certainly wjs a cafe of confiderable 
difficulty; but when it came again before the Court, it under- 
went a great deal of difeuffipn, and after long and mature deli-* 
beratioii of all the judges, his lordlhip candidly acknowledged 
that his former deci^n was wrong ; and upon a fubfequent oc 'P ^ 
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CHAP, commenced from the port of loading. As that is the leading 
cafe upon thisfubjed^ it is here reported at length. 

This was an a£lion on a policy of Infiirance upon the Ihip 
Hood y. Capel in the India trade, loft or hot Ipft, at and from Ja- 
C4»wp, 6oi. London ; warranted to have failed on or before the firf of 

Auguil 1776. The policy was clFe£led on the 20th of Auguf 
at a premium of 15 guineas per cent, to return 5 per cent. 
f the ihip departed with convoy; and 8 per cent, \i with con- 
voy^ for the voyagei and arrived fafe. At the trial, there was 
ncr controverfy about the fa6ls ; and they are fhorily thefe : the 
lliip was completely laden for her voyage to England^ at S/. Anniz 
in Jamaica ; and failed from St. Anne's Bay, on the 26th g/'July 
jfvr Blueiields, in order to join the convoy there^ Bluefields being the 
general place of rendezvous for convoy on the Jamaica ftation, 
like Spiihead in England^ and where a vonvoy then lay, which 
was expedled to fail for England every day : but the greater part 
of the way from St., Anne's to Bluefields^ is out of the direft 
courfe of the voyage from St. Anne\ to England. That flie ar- 
rived off Blu fields on the 28th or '2(;th of July^ where flie was 
immediately Hopped by an embargo laid on ail vcflcls being in 
any part of Jamaica^ and was detained there till the 6th of 
Augu/lf when Ihe failed with the convoy for England : bur after- 
wards, being feparatccl in the paflTage, was taken by an American 
privateer. Upon thefe fafls the jury found a verdift for the de. 
fendaut* When this cafe was firft argued at the bar, two points 
were relied upon for the defendant, in fupport of the verdict, 
which the jury had given in his favour : id, That the departure 
from Amds was not a departure from Jamaica^ within the 
meaning of the policy, 2d, If it were, that the going to Blue-» 
fields was a deviation. Upon the firft argument, Lord Manf* 
field faid : One point now ftarted is entirely new : that fuppofing 
the voyage to have begun from' St. Anne's^ that going to Bluem 
fields (which) it is admitted on all hands, was out of the courfe 
of the voyage) though for the j||hirpofe of convoy only, (hall be 
coufidered a deviation. In anfwer, it has been faui by the 
ecunfel fibv the plaintiflT, that there are cafes in which the con- 
a < been held : but tbqf are not cited. I cou|,d wiih there. 

|Cot« that tbe& cafee migbr be particularly looked into, and this 
mcmiewed again. It is a very mafcrial point : burwidel)r 
f {ffi?re nr fygff j|-|ramnty- tp depart on a particular day, which it. 
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The fccond point was again argued ; and then the judges fe*. c h a p. 
rerally mentioned their ideas upon the fubje£l, without coming 
It that time to any deciCon. 


Lord Mansfield. — ** I am extremely glad this motion has been 
nade ; the caufe came on at Guildhall^ by the candour of the 
parties in the faired manner. But I had no intimation of its 


jeing a caufe of confcquence till after the verdifk ; when I was 
informed loojooo/. depended upon it. The quedion was fairly 
^ried, and the cafe has been very well argued an both fides. 
[ have thought much of it Cnee the trial. Some things are cleaTii 
und there are others which require conCderation. The policy 
was made on the aoth of Augifi upon the contingency 

of a fact, which mud have exided one way or the other at the 
time the policy was underwritten. That contingency was* that 
the (hip iliouid have failed on or before the id of dugufi : con- 
fequently it mud have taken place or not upon the aoth of that 
month. The port, from whence the (hip was to be infured, was, 
if I may ufe the expreflion, the whole ifland of Jamaica: but 
from which of the ports the (hip would fail, neither party knew : 
therefore they have ufed the words, at and from Jamaica 
by force of which (he certainly was protefled in going from port 
to port, and till (he failed. It follows, that the word failed in 
the warranty, mud mean that (he had failed on her homeward'- 
bound voyage. The quedion then is a matter of fadi ; and one 
that admits of no latitude, no equity of condrudlion, orexcufe. 
Had (he or had (he not failed on or before that day ? That is the 
quedion. No matter what caufe prevented her \ if the fa£t is, 
that (he had not failed, though (he daid behind for the bed rea- 
sons, the policy was void : the contingency had not happened ; 
and the party intereded had a right to fay, thefe was no contrad): 
between them. Therefore what was faid in argument is very 
true : if (he had been prevented by any accident from failing till 
the fccond of Augufi^ as by the fudden want of any neetCary re- 
pair, or if an enemy had been at the mouth of the port ; the 


captain would have done very right not to fail, but there would 
have been an end pf the policy. It is very different from the 
cafes where a voyage has been begun : there the ufage of the 
voyage may juftify going a little out of the dired courfe. This 


alfo is clear ; if the ftip had broken ground,^ and been fairly unde^ 
fail UpOjLill^y pY^gg fofS^Engfmd on. the Jftof Augujt^ thor^^ 
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CHAP, flie bad gone ever fo little away, and had afterwards put back 

weather, or apprehenfion from an enemy in 
fight, or had then been put under an embargo, and had been de- 
tained rijl SepUmher^ it would ftiil have been a beginning to fail ; 
and the ftoppage would have come too late : bccaufe the war-» 
ranty was upon a antecedent Such a cafe happened before 
T^fli me a day or two after the prefent action was tried. It was an 
infuranc^ upon a fli ip from to. warranted to fail 

Hi> on or before ihc \jl of Atigujl, Sne had barely begun to fail on 

the dny, when flie was (lopped by an embargo, and detained be- 
yond the time. I thought the voyage was begun ; the jury wxre 
of that opinion : and there has been no mo:ion for a new trial. 
1 am giving no opinion, only breaking the cafe. Here the wtiolc 
queftion turns upon this; Did the voyage from Jamaica homeward 
begin from &t, Anne's^ or from Bin fields Perhaps where a 
voyage is once begun, the going a little out of the way to join 
convoy may be very rcafonable, and for the benefit of all parties : 
but ftiil it does not vary the faft of failing. Here it was very 
reaforiablc: bur the queiiion, whether the voyage began from 
St. Anne's or Bluejieldsy ftiil remains. Another material circum- 
ftance arifes from the words, at and from Jamaica.'* At the 
trial, f reafoned thus : By the terms of the policy (Ire was pro- 
•• tcdled during her ft ay at Jamaica : by force of them, file had 
** a right to go to any port, or all round the idand^ and Ihewent 
to Bluejleids for reafons beft known to hcrfelf. Therefore the 
voyage began from Bluefields:* Had the infurance been at 
and from the port of Su Annis^ it did ftrike me, that going 
round the ifland to Blujields^ would haye bijcn a dciviation. But 
this a queftion of fo much value and confequcnce, that the 
Court wiflics to confidcr the cafe thoroughly, before they give a 
final dccifion upon it.” 

Mr. Jufti^e \ fliall be very glad to confidcr this cafe.. 

As at prefent advifed, it fccdis to me to depend upon a mere 
matter of faa : and therefore to bcircry different from the cafes 
of , deflation that have been put. In them, the change of voyage,,’ 
being^nbm neceffity, Is excufed in point of law s but here, the 
vifh^ queftion is, Did the Capsl fail from Jamaica on or before 
Auguf^ according to the true fenfeand meaning of the 
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the ufage of the voyage, 1 (hould think the underwriters would c H a P, 
be liable. So, if (lie had broken ground for the voyage, and had 
gone but a league, and been blown back again. But if fiie had 
found no convoy at Bluejitlds^ flie could not have ft aid there ro 
wait for convoy ; that would have vacated the policy. So, if 
her going to Blvefields is to be confidered only as a continuation 
of her ftay at Jamaica^ the policy is at an end. She certainly 
was ready at St. /inneh to depart for the voyage : and flic went 
to Blwjitlds^ not to take in part of her cargo (for then it would 
clearly not have been a commencement of the voyage), but from 
a juft motive. Whether that was or was^ not a commencemen 
of the voyage, is clearly a matter of fa£f ; and in this cafe a very 
material one ; therefore ought to be very fully confidered.’’ 

Mr. Juftice Willes. — **Thi8 is clearly a matter of fa6l. I 
think if the (hip upon her arrival at Bluefields had found no con- 
voy, flie could not have ftaid there ; but muft have failed im* 
mediately : or if flic had met with convoy, and had ftaid an un- 
reafonable time for other (hips, the infurers would not have been 
liable.’* 

After thefe opinions, which evidently lean in fupport of the 
verdiil, had been delivered, the Court took farther time to de- 
liberate } and then their unanimous opinion was pronounced by 

Lord Mansfield. — We are all fatisfied that the truth of the 
cafe is, that the voyage from Jamaica to England began from 
St. jdnnds. That when the fliip failed from St. Annds, (he had 
no view or ohjetl whatfoever, but to make the beft of her way 
to England. That the value of this queftton, admitted on both 
fides, fhews, that every other fliip, under the fame circumftances^ 
looked upon the touching at Bluefields^ where the convoy then 
lay ready, to be the fafeft courfe of navigation from Jamaica to 
England i and that it would have been unwife and imprudent 
for any fliip not to have touched there. The great diftin£lion 
i$ this ; that (he failed from S/. Anni^ for England by ^vay 
Bluefields ^ and that it was not a voyage from St. Annd% to Blue^ 
fields yaixh any ol^d or view diftin€t from llic voyage to ^ 

landm If file had gone, firft to Bluefields for any purpofe inde.^ 
pendent of her voyage to England^ to have taken in water^^ Ijjmf 

in firvTVA ftf.. 
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« H A P. none being ready, that would have given it the condition of 

1 ^ . one voyage from St. Ajineh to BluefidJs ; and another from Blue* 

fields to England. But hcre» under all the clrcumftanccs, we 
think (he had no other objeft than to come direclly to England 
by the fifeft couife.** Therefore the rule for a new trial waa 
made abfolute. ' 

A few years afterwards a fimilar decifion was rrtadc ; and the 
only difrerence between the cafes was this, that in the cafe now 
to be mentioned, it was a condition inferted in one of her clear- 
ances, that (he fliould pafs bj the place (at which (lie was detained 
by the governor bevond the day named in the warranty) to take 
the orders of government. But this was not thought fuflicient 
to induce the Court to depart from the decifion in Bond and 
Nutt ; efpccially as in this cafe, the place where the fliip was 
detained was in the direct courfe of the voyage. 

TheiiutTAn It was an aftlon on a policy of infurance on the French (hip 
VAimable Gertrudcy at and from Guadaloupe to Havre^ war* 
ranted to fail on or before the ^ifi of December.^* It was tried 
before Lord Mansfield^ when a verdift was found for the plain- 
tiff. A motion having been made for a new trial, the cafe itom 
his LorcKht p’s report appeared to be as fallows: The JlAptoookin 
her complete lading and provifions for France^ and all her clearances 
and papers at a port, called Pointe a Pitrey in the ifland of Gua* 
daloupey and failed from thence on the 7i\th of O5lober^ for Bajfe* 
terre, where there is no port, but only an open road» The town 
of BaffiUrre Is the rc(idcnce of the French governor. The (hip 
arrived there at night, when the captain went on (hore, and next 
day waited on the governor, who would not permit him to de- 
paiff, and to prevent it,' took his (hip’s papers from him. At 
this place he was detained with his (hip till the lothof Janmrff 
when he fet fail with a convoy, which had arrived fome little 
time before, and being feparated after fome days from the con- 
voy, the (hip was taken by an Englijh vcffcl. The captain, who 
> was Ihe only witnefs produced at the trial, fworc, that notice 
given on the part of the governor, fornc days before he 
, to him and the other captains of (hips at PmU a Pitre, 

.^nrenstrmer to fail for Furore, that a convov was Cl- 



WITH WiARRANTlES. 


437 


fihd day to get ready, and had paid extraordinary gr.uifications to chap. 
obtain the (hip*s papers and clearances as foon as pofliblc ; that xvut. 
the defire of being in time for the convoy was the only reafon 
for this hafte ; and that, although he was not able to fail till 
the ?4th, he was ftiil in hopes of being in time for the convoy, 
as he thought it might very probably have been detained at Mar* 
tinico fomc days beyond its time. The iaft (hip p^^pers, which 
he received at Pointe a Pitre^ was Le Role Equipage^ or the 
mufter roll. This piper, which was much relied upon by the 
counfel for the defendant, was dated the 24th of October ^ and 
was in the following words : Vu par nous, charge du detail 
des clafles au department de La Grande terre Guadaloupc^ 
Tequipage denomme au role des autres parts au nombre de 
vitigt perfonnes, Ic capitaine compris. Permis au Sieur Jean 
Jacques Lethuillier commandant Ic navire UAimable Gtrtrude 
** du Havre i Ac s’en fervir pour faire fon re tour, au dit lieu, 

^ ba Bajfeterre pour y prendre les ordres dtt governement 
** en obfervant Ics ordonnances et reglemens de la marine.*^ 

Under this there was wrtten, on the fame paper, an account, 
dated the 30th of OBober^ of fonie changes in the number of the 
crew, and under that, the following entry: Vu par nous, 

<< ecrivain de la marine charge^ du detail des clafTes, les vingt 
** cinq perfonnes exift antes au prefent role, le capitaine compris. 

“ II eft permis au Sicur jL^’/AwiVAVr comrrrti«iant le navire L*Ai* 
mable Gertrude^ du Havre^ dc faire fon rciour an Hit lieu'en 
fe conformant aux ordonnances et reglemeiib royaux de la 
•* marine. A Bajfeterre Guadnloupey le 2 Janvier 1779-^* On 
another paper, called Le Conge, dated the i6th of OBober^ which 
was read on the part of the plaintiff, th<;;re was written, at the 
bottom, as follows : Vu dc rclache a la Bajfeterre Gaudakupe^ 
poury attendre un convoi ^o\3X France. Ce 28 OBi/ber 1778. 
Monentheili.^* The captain fwore that he underftood the only 
reafons for the condition in the mufter roll, that he Ihould go to 
Bajfeterre^ were, the convoy was to be at that place, and that he 
might take.fuch difpatches as were ready for Europe. He had 
not objefted to it j bccaufe in the regular courfe of his voyage 
to France from Pointe a Pitre^ he muft have gone that way, clofc 
under the guns of Bajfeterre^ in order to avoid Montferrat^ there 
being no other road, except they were to keep quite to the lee- i * 
ward, which is not the cuftom. If he had arjfived there in the J|h; 

, not have call anchor^ a* JPlrould have " 
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c H A I*, hlfi boat for the difpatches ; but having arrived at nighty his ihip 
had been detained, contrary to his intention and expectation^ 
The defendant’s counfel, to invalidate the captain’s teilitnony, 
belidcs the inufter roll, and the entry under it, as above flated^ 
read the proteft made by the captain on his arrival at Dover ; 
and alfo his depofition in anfwer to the 29th i .terrogatory in the 
proceedings in the Admiralty on the condemnation of the fhip* 
'I'lie words of the proteft, on which they relied, were as follows • 
whereupon he (the captain) waited on the proper ofiiccr at 
** Pcinte a Pitre for his mufter roll, and was by him informed, 
** it could not he granted, but on condition that he fhould firlt 
** fail to BaJJeicrre^ and there uuait the ditetSlions of the general 
“ of the illand.” And^in a fubfequent part, “ Whereupon at 
his (the capfain’ft) inftance, the faid ^ohn Nicholas Leihuttlier^ 
“ hif. father caric to Bnjfcterre^ and went wd'Ji Mcflrs. Gobert 
and commiffioners of commerce, to the fuperintendant, 

** anti alfo to the general of the ilhind, itating to them that the 
** faid ftiip and cargo were inlurcd upon condition that ihe (liould 
have departed from the ill md of Guadaloupe before the 3 ill ©f 
December^ the terms of which infurance they judged it eflential 
to fulfil, notwithftanding which they were ftill refufed fer- 
€« miflion to depart, and were kept there until after the 31ft of 
DecemherP The depofition relied on was as follows : At 

the time the fliip was firft purfuedand taken, flic was fleering 
her courfe towards Brejl. Her courfe was not altered upon 
«« the appearance of the veflTcl, by which (he was taken. Her 
** courfe w^as at nil times, when the weather would permit, di- 
•* rc£led to Brejit for which port (he was direfled to fail, al- 
« though the deftination was for Havre de Grace^ by the (hip’s 
€* papers, i^hc was not, before nor at the time of the capture, 
** failing beyond or wide of Havre de Graces She was then about 
eight leagues wefl of UfbanU and her courfe was not altered 
to any other port or place, but vi^as obliged to be directed to 
« Breji^ in confequcnce of the orders he had received, fubfe- 
** quent to tlie delivery of the (hip’s papery.” In an’fwer to the 
27th interrogatory, his depofition was, That all the fliip’s pa- 
** pers found on board were true and fair, and none pf them 
« falfc and colourable.” At the trial the captain fwore, that he 
received dircQions to keep in the courfe to Br^ at Baje^ 
'-“•V from his w’ho had formerly commanded the fliip; 

- " * bat 
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hut this was done as the fafejl: way^ in time of war^ of getting to 
Havre^ which fill continued to be the place of the fhifs de/iinniion. 
Upon this evidence, thcdcfcndtinr’s counfclniude twoobjedions, 
as grounds for a new trial : ift. That there had been no incep- 
tion of the voyage on the 24th of OBober, nor till aUer the 3 :ft 
of December : adly, that the (hip never failed on the voyjge in 
fared, viz, from Guadal upc to Havre^ but on a voyage from 
Guadaloupe to Brejl, After both thefe points had been fully 
argued at the bar, 


CHAP. 

XVIII. 


A? to the 2d 
prune vide 
2nee» c. 17. 


Lord Mansfield faid :—** In my apprebcnfion, there is no 
contradidion between the parole evidence, and the protefl and 
depofitioris. This captain had never heard of the Ciife of Bond 
and Nutt, Under an infurance at fuch a place as Guadaloupe 
Jamaica^ the (hip is proteded in going from port to port in th 
ifland* But the queftion here is, whether the voyage was bond 
fide commenced \ and (topped by accident. As to the condition 
about taking the orders of government, the (hip could not f^il % 

from any part of the idand without the governor's leave. But 
fhc captain when he left Pointe a Pitre^ expecled fo meet a con- 
voy at Bajfeterre^ and to proceed immediately without interrup- 
tion. A convoy had been pabli(hed, and he certainly would 
have gone to Bnjfiterre at any rate, independent of the clanfe in vide c i*'- 
the mufter roll. With regard to the fecond point, the voyage 
to Brefi^ was, at moft, but an intended deviation, not carried 
into cffccl.” 


Mr. Jnftice Willes^^ni Mr. Judice Afhhurjl concurred. 

Mr. Jufticc « The cafe In 1777 between the fame 

parties is in point. There was no embargo there, nor in the 
prefent cafe, when the (hip failed. There mud be a lawful tfeTu/ref 
bona fide failing, which I think there was in this cafe. The fliip Bond v. 
was completely ready in all rcfpefl:s.*^ The rule for a new trial ht 
was, therefore, difeharged. 


Notwithftanding the uniformity of decifion in all thefe cafes, 
the judgment given in the hft caufe w;js not fatisfaiflory Jo about 
twenty other under writ;;rs upon the fame ^licy, nineteen of 
whom obtained leave to confolidatc their cfl&lwnt caufes utm^ 


caufes utm^ 
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the ufual terms, in order to bring the queftion once more inta 
court. Accordingly, in the enfuing fittings, the caufe was fcf 
down for trial, 

In this caufe, the fecond point as to the deviatioit Was aban- 
doned ; and on the firft, the fame evidence was given* as upon* 
the former occafion. The point was again fully argued for the 
defendant. 

Lord Mamjieid. — The fingle queftion on this policy is, 
.Whether the fliip failed on her voyage to Havre before the 31ft 
oi December P She certainly failed from Pointe a Pitre completely 
loaded before that time. The doubt on the firft queftion of this 
fort was this : the policy was at and from Jamaica now 
the word at certainly comprifes the whole ifland, and, under 
that word, you may fail from one port to another every where 
along the coaft of the illand. The fiiip, therefore, in that fenfe, 
was ft ill at Janaica^ after (he had got to Bluefields. , She did 
not leave Bluejields till after the day named in the warramy,. and 
that place was quite out of the courfe of navigation from 
Anfiis to England, I own at tlie trial, I thought the voyage to 
England did not commence till the fliip failed from Bluejields^ 
and, according to my opinion then, a verdi£i; was found for the 
defendant. But there was a doubt. I therefore wifhed (as 1 - 
always do in fuch cafes) that the opinion of the court might be 
taken in order to fettle the point. The cafe, when it came on 
in court, was very ably argued j I was completely convinced, 
and the court were unanimoufly of opinion, that the voyage to 
England began when the fliip failed from St, Anne*^ ; and upon 
the fecond trial, the plaintiff had a verdifl. Earle and Harris^ 
was ftill a ftronger cafe. There an embargo was actually pu- 
bliflicd, before the (hip failed, and the captain, immediately after 
eroding the bar, returned to make a proteft, and fent his (hip 
knowingly into the embargo : but be fwore that he expedited the 
embargo was to be taken off, and that he (hould proceed imme* 
upon his voyage; and the jury believed him. In this 
#cafc to giby fteps. There was public notification of aconvof 
Be^eterre on the 25th of OSItAer* The captain thought 
A it might be. ft|Qpped a day or two at Martinice^ and that he 
foould get to ^^erre in titne. .He worked night and day^ 
h papers, and faUed with '••“'^a^iona 
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of purfuing his voyage dircfkly. He knew of no embargo, and 
Baffettrre was dircflly in his road. In that refpedl:, this cafe 
differs ftrongly from Bond v. Hutt* He was even In the regular 
Voyage obliged to pafs under the cannon of Bajfcterre. He had 
his mufter-roll, on condition of calling there ; but he made no 
difficulty of taking it on that condition, becaufe he knew he mud 
pafs that way at all events. Did he not bond fide begin his 
voyage ? He certainly had no idea, when he failed from Point e 
a Pitre^ of meeting with any flop. So it was in the former cafe 
of Thelluffon v. Ferguffbn. There was no idea of the embargo in 
that cafe, when the Ihip failed. Here there is not the lea ft fuf- 
picion of fraud. This captain certainly did nor know of the 
decifion in Bendv. Nutf. He thought, when was detained 
Baffeterre beyond the 3 ill of that the policy was 

forfeited, wiiich is a llrcng circumftance in the phiintiff's f.i- 
vour, for it fhews that the failing was not colourable. Tliis 
quellion has undergone the confideration of a fpccial jury 
of the court- Underwriters have a right to litigate qucllion?, 
which feem to them to be in their favour. But, at lad, there 
fhould be an end of litigation. If you (hould be of the fame 
opinion with the former jury and the court, you u iH find lor the 
plaiiltiff which they did accordingly. The caufe of tlie twen. 
tieth underwriter, on the fame policy, who refufed to confoii- 
date, ftood next in the paper for trial ; but upon the above vrt- 
dift being given, his counfel confented that a vcrdidl fhould 
alfo be entered againfl: him. 


From this long train of uniform and confident determinations. 
It ihould feem that the quedion, what (hall or fiiall not be a de* 
parture within the meaning of the warranty i^ now completely 
fettled* In infurances at and from London^ warranted to depart 
on or before a particular day, it has long been a queflion, what 
(ball be a departure from the port of London ; or rather what is 
the port of London : and it is fiogular that this point has never 
yet been judicially determined. On the one hand it is faid, that 
the moment a ihip id cleared out at the cudom-houfe, and has all 
her cargo on board, if flic quit her moorings in the river on or 
before the day warranted, that the warranty is cctmplied with. 
On the other fide it is contended, and with gr^t appearance of 
rcafon, that a (hip is not re^dy for fea, till ftij ;ot her cudom 


which is final) 
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{he cannot have till (he arrive at Gravefend ; that till this cockc 
is received) the (hip dare not proceed to fea under a penalty) and 
till then is not entitled ta the drawbacks) and that Gravefend is 
always confidered as the limits of the port of London^ and unlefs 
the (hip failed from thence on or before the day limited) there is 
no inception of the voyagC) and-the policy is forfeited- 


Pogpn 7. 
Roval Ek- 
chitnge Adh* 
Conip. Sitt. 
in C. P, after 
Mich.iyR?* 
before li*id 
JLcu hbo- 
rotgh. 


In a late cafe, the Royal Exchange Affurance Company re- 
filled a demand made upon them, in order to try this great qucf- 
tion ; but as it appeared from the evidence of the log-book that 
the (hip did not in truth break ground till after the day named 
in the warranty, the plaintifF was noiifuired ; and the quelUon 
remains undecided. 


Pc.fl!cfhw. 
Dicl. t r. 
Coijvoy. 


j EmerigoO) 
Tarhc des 
Ailuraoces, 

n tfA. 


The fecond fpccicsof warranty, which moft frequently occurs 
in infurances, is that of failing under the prote^lion of convoy ; 
that is, certain (hips of force, appointed by government, in time 
of war, to fail with merchantmen from* their port of difeharge 
to the place of their deftination. When the nature of a convoy is 
conlidered) it is highly reafonable, that the policy fhouhl be for- 
feited, if the infured fail to comply with fo material a condition ; 
bccaufc the ri(k, which the underwriter takes upon himfdf, is 
very confidcrably incrcafed, in time of war, by the want of con- 
voy. Accordingly, by the laws of this, and of all other maritime 
powers, if the infured warrant that the vtflcl (hall depart with 
convoy, and it do not ; the policy is defeated, and the under- 
writer is not refponfible. We have already feen, that every 
warranty muft be ftriftly and literally complied with ; and that 
a liberal and fubftantial performance merely will not be fufficient. 
Hence in a warranty to fail with cenvoyt becomes material to 
l^nlider, what (hall be deemed a convoy within fuch a condition. 
Upon this point it has been folemnly fettled by the court of 
King's Bench, Mr. Jufticc Wilks excepted, who differed from 
the other Ics^ntcd judges upon that occafion, that it is not every 
fingle man of war, which chufes to take a merchant 'flup under 
its protcaion, that will conftitute fuch a convoy as a warranty 
means ^ fffu/l be a navfj force under the command of a perfon 
b^tie government of the country to vobkh they belong. The 
fudh SMt^ifion is wife \ becaufe government muft be 
beij|4%^nformed of the deligns and ftrength of the 
fay:c W9«I^hc ' — wsl |hcin" 



WITH WARRANTIES. 


443 


attempts. In the cafe, in which thcfe points were fettled, it C H a P, 
alfo became a queftion, how far failing orders from the com- XViir. 
mander in chief to the particular fhip or (hips, were requifitc to 
the conftitution of a convoy. But it was not thought iiecefTary 
to decide that point, although it feemed to be the opinion of the 
majority of the judges, that they were not abfolutely efiential. 

This cafe came before the court upon a rule to fliew caufe why Hibbsrt r# 
the verdi£t, which the defendant had obtained, fliould not be 
fet aCde and a new trial had. It was an aflion upon a policy iiGeo.iiu 
of infurance on the (hip ArundA^ captain Mann^ at and from Ja* 
maica to London^ ^varranted to depart with convoy* The Infurance 
was at 1 8 guineas per cent, to return 3 per cent, if the (hip failed 
on or before the firft of Augnjl. The fadls appearing on the re- 
port of Lord Mansjieldy who tried the caufc, are thefe : On the 
25th of July the Arundel failed from Morant harbour to King^ 

Jiofii where fhe met the Glorieux man of war, Captain Cadagan, 
who was Hkewlfe on his way to join Admiral Graves at Bluc^ 
fields. Lord Rodney had appointed Admiral Graves to rendez- 
vous at Bluefieldsj in order to take the fleet of merchant flups, 
which were to fail from thence upon the jft of Auguft^ under hia 
command, and to convoy them to Great Britain. Captain Marm^ 
upon their meeting in Kingjlon harbour, alked for falling orders 
from Captain Cadogan^ who faid, he had none, not having him- 
felf at that time joined the Admiral : but he was fare that Ad- 
miral Graves would not fail from Bluefidds till the Glorieu>i 
joined him. However, if he fliould have failed, he, Captain 
Cadogan^ would give Captain Mann failing orders, and take 
every care of the Arundel in his power. They proceeded to- 
gether, and arrived at Bluefiekis on the 28th of July ; but they 
found that Admiral Graves had failed two days before. The 
G&nV/A’^nd Arundel then failed from Blutfields^ the former firing 
guns, giviiog fignals, and behaving in every refpeft lihe a convoys 
Upon the fifth of Auguji a fignal was made, that the fleet was 
in fight ; and on the feventh they joined the fleet off C-ipe An^ 
thonio. The Arwidel was afterwards loft in September^ in a dread- 
ful ftorm, which difperfed the whole fleet, and in which a valL 
number of the (hips perilhed. Upon this evidc nc ||u the jury were 
of opinion, under the direflion of the .Chie|^^^!|||ice. that the^ 

'^Tms of the had not been performu' ' ’ 
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CHAP, this quedion had been fully argued at the bar, the three judgesi 
^ Mr- Juftice Aphurfi beirtg) at that time, one of the Lords Com- 
miflioners of the Great Seal, delivered their opinions feverally* 

Lord Mansfields — ** Though the underwriters and infured arc 
equally innocent \ yet I cannot help faying, that now, as well 
as at the trial, my inclination led me to wi(h, that the plaintilTs 
were in the right. But the more it is argued, it is the lefs liable 
to difpute. There are hypothetical contracts and conditional 
contrads. In the former, the contrail depends upon an event 
taking place ; there is no latitude ; no equity ; the only quedion 
is, has that event happened. But conditional contrads admit of 
a more liberal condrudion. Now the only quedion upon this 
contrail is, Whether this fiiip has departed with convoy ? A great 
deal mud be referred to the ufage of mercliants. The govern* 
ment appoints a convoy for the trade, and alfo names a place of 
rendezvous. Then comes the reference to the ufage of mer- 
chants •, the voyage is begun at Kingfion ; but the rilk only com* 
mences at Bluefields^ Now though Lord Rodney de fires the cap- 
tain of the Gkrhux to take any fliips he may pick up in his way, 
and convoy them to Blucfulds $ yet the warranty in the policy 
by the ufage, does not require convoy to Bluefieldss The fecond 
reference to the ufage of merchants is, What is edeemed a con- 
voy by merchants ? A convoy is a naval force^ under the command 
of thatperfon^ •whom government has appointed. They trud to the 
knowledge of government, which mud be fuppofed to be better 
acquainted with the plans and force of the enemy, and with the 
ftrength neceifary to repel their attempts. Now this is the ge- 
neral ufage, to which matters of this kind are referred. Then 
Jet us fee what the cafe is here. — L6rd Rodney appoints Admiral 
Grtfw/ to go with ten fail of the line to Blu fields : and from 
thence to convoy the Jamaica trade to Great Britaws When they 
come to the place of rendezvous, they take failing orders from 
the Admiral, which arc effential to convoy^ as by them they know 
the fignaU,. for what places they arc to ftcer, in cafe of difper* 
fioji ill|j|r ftorm, or any other jud caufc Admiraf Gr<?w, on 

the 

, (fy Since the two foniier t4itioni thii work, 1 b«ve met with ictfe of Vtfien f. 
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the a6th of for rcafons bell known to hitnfelf, thinks he has 
got all the (hips, for which he ought to ftay, and proceeds on 
his voyage. He leaves no order for the Glorieux to follow him 
to Cape Anthonio s and though it is very true> that it is in the 
power of the Commander in Chief to change the place of ren- 
dezvous, yet in this cafe it is not true, as was fuppofed in argu- 
ment, that Cape Anthonio was appointed* At the time of failing 
from Bluefiefdsf the Glorieux was no part of the convoy ; for (he 
did not come there till two days after the fleet was gone. Upon 
thefe faffs it did appear to me, and to the jury at the trial, that 
the warranty was not complied with : I continue of the fame 
opinion now ; and that this rule Ihould be difcharged.’’ 

Mr. Juftice Wilks. — « I cannot perfeftly coincide with every 
thing which Lord Mansfield has laid down. The form of the 
contraft is in general words to depart •with convoy^^ without 
mentioning any particular day, or pointing out any fpeciflc 
convoy. The terms of the policy feem to me to have been 
literally and fubftantially complied with ; for there was no laches 
on the part of the Arundel s Ihc came with all polfible expedi- 
tion, and was at Bluefields two days before the time appointed 
for failing. When Captain Mann found that the fleet was gonCf 
he did every thing in his power for the fecurity of the flxip ; for 
he put himfelf under the proteflion of the Glorieux^ which was 
appointed by Lord Rodney to make a part of the convoy : and ic 
» appears in evidence, that in every refpeft Captain Cadogan be- 
haved as a convoy. I have fearched a good deal for cafes; and 
I can only find one in Strange^ 1250, upon the fubje£l of fail- ' 
ing orders ; and I do not think^ that cafe goes fo far as to fay, 
that failing orders are eflontial to a convoy. The lofs of the 
happened long fubfequent to her joining the fleet 5 and I 
am therefore of opinion, that the warranty in this policy has 
been fubftantially performed.” 

Mr. Juftice Buller. — ** In deciding this cafe, it is not necefliary 
to fay, whether failing orders arc eflential or not ; as at prefent 
advifed, I do not fay that they are abfolutely necelTary. The 


^ and I noiU take fare i** aqd the ASp being loft tfaa|^ 
Aoce, the jmi. If the Aip was put > under conioy.^ ' 


ftriklng 




H A R 
XVlIf. 



440 


OF NON-COMPLIANCE 


qucftion is fimply this: Did the Arundel i\A with con-p 
voy ? This is a condition which muft be literally complied with* 
as all the cafes agree. As to the qucftion itfdf, it is undoubt- 
edly a qucftion of fail: : and the fatSis of the cafe feem to me to 
prove, that the Ghrieux was no part of the convoy. Admiral 
Graves had ftuled before they arrived ; and that circumftance, 
which my Lord ftated, feems very material, that no orders were 
left behind for the Ghrieux* I fay that, on this evidence, (he 
was not a part of the convoy : for in order to make her fo, it 
muft appear that fhe was under the orders of Craves. Did he 
leave her behind to take care of the fliips that remained ? If fo, 
it would alter the cafe very materially. But there was no fuch 
idea ; for if there had, the Glorieux would have remained at 
Bluefields for the reft of the fliips, until the i ft of Augujl : on 
the contrary, Captain Cadogan^ finding that Admiral Graves was 
gone, immediately followed ; for his foie objefl was to join Adi^ 
miral Graves. Ships mujl Jail under the cotfvoy appointed by the go* 
vernment of the country^ who proportion the ftrength of it to the 
ncccflity of the times. To what end would this care be taken, 
if merchantmen were to fail under the proteftion of finglc fliips, 
with which they may happen to meet ? I am tlierefore of opi- 
nion, that if a (hip do not fail with the convoy appointed by 
government, it is not a failing with convoy, within the terms 
of the policy.” The rule for a new trial was therefore dif- 
charged {a). 

This qucftion refpeefing the ncceflity of having failing inftruc- 
tions from the commander of the convoy came on to be con- 
Webli V. fidered in the Court of Common Pleas, upon a motion for a new 
trial, when Mr. Jufticc BuUer^ in the abfcncc of Lord Chief 
5. Juftice Eyre^ find, ** Had not my Lord mentioned that the ver- 
di£l was entirely to his fatisfadion, I fliould not decide upon 
this application in the firft inftancc. The cafe is here brought 
to a qucftion of law. In point of lanv^ then^ the general propofttion 
is, that failing inJlruBions are tmejfary. I have never decided this 


(4) Anovher action was brought ;apon the fame t>olIcy again (I another of the under- 
wiUers \ gnd although 1 verdiA in that cafe was found for the plaintiB^s : yet itjCeetna to 
mg tv> leave do£lrlnei shore advanced unlbaken : for upon the fecond trial it wraa 
proved, beyond ell J|||%%thac the G wieux was in truth a part of the convoy, ,a fad, 
iw«i Uff fit ill and it was udob that fad that Lord Mansfield and 
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cafe myfelf, but it has often been determined at Guildhall, I do C H A i*. 
not fiy that there may not be cafes in which they may be dif- ^'^**** 
penfed with. In Hihbertv, Pigou^ my expreflion is, It is not 
necefTary to fay, whether failing orders are oifential or not j as 
at prefent advifed, I do not fay that they are abfolutely necef- 
fary.” The cafe of Vitoria v, Cleevegot^ no further. If the See roft* 
captain, from any misfortnne, fiom ftrefs of weather, or other 453* 
circumftances, be abfolutely prevented from obtaining his in- 
ftruftions, ftill it is a departure with convoy : but then he muft 
take the carlieft opportunity to obtain them. Generally fpeak- 
ing, unlefs failing in{tru£lions are obtained, the warranty is not 
complied with : the captain cannot anfwer fignals ; he does not 
know* the place of rendezvous in cafe of a ftorm ; he does not 
in efFe£l put himfelf under the proteftioii of the convoy, and 
therefore the underwriters arc not benefited.” The other judges 
concurred in this opinion. 

In a ftill later enfe, in an a 8 ion on a policy of infurance on France r. 
the fliip Potomack^ at and from Jamaica to I^oudotiy warranted to Sittings* at 
depart with convoy from the place of rendezvous on or before 
the ift of Atigud 1705 : it was admitted that the veflel never had 38 Ow. 5. 
got fo near to the admiral, ,w'ho had in faft left the place of 
rendezvous before the Potomack arrived there, as to obtain fail- 
ing orders, when he loft fight of the convoy, and was after- 
wards taken. The plaintilFs objeft was to get a decifion upon judgment of 
the point, Honv far failing infrudzous nvere ejfential to the failing 
•ivith convoy ? **' Anderfon v. Pitcher, i Buf. U Pull. 264. 

Lord Kenyon expreffed the ftrong inclination of his opinion to 
be, that they were eflential, but would not decide it, as this 
veficl had never in fa6l joined. The plaintiiFs were noufuited. 

Although the decifions of the courts of common law require 
no additional authority to fupport them j yet it will be proper, 
merely by. way of illuftration, to point out to the reader, in 
what cafes the opinions of foreign writers agree with the deter- 
minations of the Engltjl} courts of juftice- Monficur IP Emerf 
gofii a very diftinguifced French writer upon this branch of ju- | 
rifprudcncc, puts this cafe : ** On avoit fait des ^ffurances fur 
** un navire, de fortic de MarfeilU jufq'aux:^[”%pits dc Gibral*^ 

« tar^ ct 4 ^^ns^|a police il^ctoit dit que J 4 « 

% Mar^\ 
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'xvui^ ** fregati?, charp^cc de munitions dc guerre pour 

Algefiras^ fe troiivoit )L r Fjiaqne. Le navire affare mit a la 
< voile foui? Ic6 aufpiccs de cette fregate, qui iui accorda pro- 
** tediion, q\ii p irrit ea meme tctnpn. Coiifultc fur cc casi 
•* jc fus (I’avis que fi le navire etoit pris par les cnnemis, Ics af- 
furcurs fcroiiiet foncies a rcfufer Je payment cle la perte : car 
autre chcfc efi d 'etre /bus Vefccrte d*un batiment du roi^ et autre cbofe 
ejl de nmiguer fohpUniCfit Jam fes auf pices 

Seerhcc^fe. From the cafe of Hibbcrt and Pigou we collcfl: this; that a 
convoy appointed by the admiral commanding in chief upon a 
llation abroad, is a convoy appointed by government. And bc- 
fjdcs the inftruciion it afFords, applicable to the particular fub- 
jefl:, for which it was here inferted, it ferves to eilablifh fome 
principles laid down at the beginning of this chapter ; that whe- 
ther the lofs do or do not happen, on account of the breach of 
the warranty, Hill the policy is forfeited : for in that cafe, the 
Ihip infured perifhed ia a ftorm, long after ftie had joined the 
regular convoy ; and confcqucntly the lofs did not happen, on 
account of the breach of the condition. 


Having fecn what (ball be deemed a convoy, let us proceed 
to confider what lhalj be a departure with convoy, within the 
meaning of a warranty to depart •with convoy. The rule on this 
point isihort and clear, that fuch a warranty implies, that the 
(hip fhall go with convoy from the ufual place of rendezvous, 
at w'htch the (hips have been accuftorned to aifcmble ; as Spit^ 
bendy or the Dowusy for the port of L,ovdons and Bluejidds for 
SiU the ports ia Jamaica*, An<l from the particular port to fuch 
ufual place of convoy, the fliip is- protected by the policy. 


I,rthuUieT*« Thus in an action on a policy of irfurance by the defendant at 
445 ** ipfuring a ftiip from thence to the Eafl Indiesy toarranied 

tQ depart wth convoy : the declaration dates, that the fliip went 
from Jitondon to the DownSy and from thenle ivith cenvoyy and was 
loft. After a frivolous pica and demurrer, the cafe ilood upon 
the decoration, to which it was objeaed. That here was a de^ 
partv^evirithout convoy. . 


daufe, warpnted to depart with convoy, muft be 
iii^4ccordii]HS^t!ie ufaee amonfir merchants : that is. 


mren lo aep^rt wiin convoy, muir ne con. 
ufage among merchants \ that is, from 
jpys areto the 7^- 
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It is true, Lord Chief Jufticc Holt^ upon that opcafion, was of c M a K, 
a different opinion j but the judgment of the other judges was i. ^ 
relied upon, and confirmed in the following cafe by Lord Chief 
Jultice Leey and has alfo been recognized in fevcral other cafes, 
in which the queftion has come collaterally before the Court. In* 
deed, of late years, it has been tacitly acquiefeed in; for there 
never was a convoy from the port of London, 

On an infurance from London to Gibraltar^ nvarratited tttdepart Gordon v 
with conveyy it appeared that there was a convoy appointed for US5 
that trade at Spitheady and the (hip Ranger having tried for con- 
voy in the Downs^ proceeded for Spitheady and was taken in her 
way thither. The infurers inlidcd, that this being the time of a 
French war, the fliip fhould not have ventured through the 
Channel, but have waited in the Downs for an occafional con- 
voy. And many merchants and office-keepers were'examtned 
to that purpofe. But Lord Chief Juftice Lee held, that the 
fliip was to be confidered as under the defendant’s infurance 
to a place of general rendezvous y according to the interpretation of 
the words, warranted to depart with convoy.” &i/L 443, 

And if the parties meant to vary the infurance from what Is 
commonly underflood, they fliould have particularized her dc» 
parture with convoy from the Downs, The jury was compofed 
pf merchant^, who found for the plaintiff, upon the ftrength of 
this direction, 

A fimilar decifion was made in the year 1781, by the Admu ^ 
raky of France^ which is reported in the work of Emerigon* | 

Upon this kind of warranty, it is to be obferved, that although 
the words commonly ufed are, to depart with convoy,” or, 

to fail with convoy yet they extend to failing with convoy t 
throughout the whole of the voyage, as much as if thofe words 
were inferted. Indeed to fuppofe the contrary would introduce 
an infinite variety of frauds ; as a fliip would fail out of hfUrbour 
with the convoy, continue with It for an hour or two, then leave ' 
it, and run every peril, at the rifk of the underwriter. Jf, there- 
fore, the convoy is only to go a part of the way, that is not a com- * 
piiance with the warranty } and the infurcr is difchaiged from 
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This was one of the points ruled in Jeffreys v. Legendra^ that 
will be quoted at length jprefently, in which Lord Chief Juftice 
Holt and the reft of the Court held> that although the words of 
the policy only were to depart with convoy,” yet they extend 
to fail with convoy throughout the whole voyage. 

In a more modern cafe, however, this doflrine came again in 
queftion; and after very full con Gderation, the opinion of Eord 
Holt was unanimoufly confirmed by the whole Court of King's 
Bench. 

It was an aflion for money had and received, brought againft 
an underwriter for a return of premium. The policy was on 
the fliip the Parker Galley y at and from Venice to the Currant 
IJlandsj and at and from thence to London^^ at a premium of 
five guineas ceni^ to return ^per cent, if the pip failed ivitb 
convoy from Gibrnltary and arrived.” The fiiip touchca at 
Gibraltar on her way home, and failed from theOsX under con- 
voy of the Zephyr Hoop ofwar, but the convoy was dflined only to go 
to a certain latitude y about as far as Cape Finiflerrey being ordered 
oh the Lpon ftation; and accordingly the fhip and con- 
voy feparated, and the (hip arrived fafe at London^ The only 
queftion in the cafe was, Whether, by the terms of the policy, 
the condition for the return of premium was a departure front Gib- 
raltar with Juch convoy as could be met withy for whatever part of the 
voyage that might happen to be^ or a departure with convoy for the 
voyage ? The trial came on before Lord Mansfield and a com- 
mon jury, when a verdicl was found for the plaintiff's. 

A rule having been obtained to fiiew caufe why* there fhould 
not be a new trial : the evidence from his Lordfhip’s report ap- 
peared to be thus : That the plaintiffs had called witnefTes (one 
of whom was Mr. Gorman, an eminent merchant) to prove that . 
for fomc years pall, when convoy /or the voyage, or the whole 
voyage Was intended, thofe explanatory words had been added, 
^nd tfa^ by this ufage, the expreilions of failing with convoyi^ 
andt ^ iiaiting with convoy for the voyage,” had received diftinft 
tecijwiical meanings : with convoy,” fignifying whatever con- 
voy thi: fiiif) (ho^ depart with, whether for a greater or lefs 
y oyi^^^everal policies were alfo produced, which 


tiJ!y V. 
£wer, 
Poug. 71. 


CHAP. 

XVIII. 

3 Lev. 320. 
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had been filled up at the office of the fame broker, who had pre- c H A P. 

pared that which had given occafion to this caufe, in which the xvni. 

words ** for the voyage,*’ or ** for En^and^^ were added. The 

captain proved, that at the time when he left Gibraltar^ no other 

convoy was to be had. The witnefles for the defendant fworc, 

that they underflood t!ic words with convoy,” to mean, convoy 

for the voyage ; and the broker faid, that, at the time this policy 

was figned, he underftood and apprehended it was fo under- 

ftood by all the parties, that the convoy was to be for the voyage, 

and that the return was fuch as was ufual, when convoy for the 

voyage was meant. His Lordfliip, after dating the evidence, 

faid, that^when the cafe was opened, he thought, on the face of 

the policy, that the words mud mean for the voyage. He had 

not admitted the counfel to afk the opinion of the witneffes on 

the condrudlion ; but to learn whether there was any ufage in 

this cafe, which would give a fixed technical fenfe to the words. 

This was a quedion of fa£l to be afeettained by evidence, and 
proper for the confideration of a jury. 

The cafe was fully argued at the ban 

Lord Mansfidd.^^^ On the words I was flrongly of opinion, 
that the policy meant a departure witli convoy intended for the 
voyage. The parties could not mean a departure with convoy, 
which might be defigned to feparate from the Ihip in a minute 
or two ; though when convoy for the whole of a voyage is 
clearly intended, an unforefeen fcparatlon is an accident, to 
which the underwriter is liable ; for the meaning of fuch a war- 
ranty is not th^f the fhip and convoy fliould continue and arrive 
together. But I dill think that the evidence was properly ad- 
mitted at the trial of this caufe ; becaufe the fenfe contended 
for by the plaintiffs, was not inconfident with the words of the 
policy, and therefore it was material to fee what the ufage was- 
I laid great drefs on Mr. Qormau^s tedimony. I did not con- 
fidcr him’ as a common witnefs. However, it feems, from 
what I have heard fince, that people in the city are diflatisfied 
with the verdift, and think the evidence of the plaintiff's wit- 
neffes was founded on a midakc. Certainly critical niceties 
ought not to be encouraged in commercial ; and whcrc- 

cver you render additional words ncceffar^ multiply then- J 

\ ^fo multiply dpubj&^nd criticifm? 
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caufe words have been added in fome inftances, to force a con- 
ftru£lion in this cafe, froi^j the omiflion of them. The queftion 
is of great importance.”— The rule therefore was made abfolute* 

The new trial came on before Lord Mansfield at the fittings 
after Trinity term, 19 Geo. 3. when the verdift was found for 
the defendant, the infurer. 

Doug. 7v although it has been thus fettled, that a fliip mull depart 

convoy for the whole of the voyage ; yet in the laft cafe, it 
was truly faid by Lord Mansfield^ that an unforefeen reparation 
is an accident, to which the underwriter is liable. It is the law 
of reafon and common fenfe ; for it would be the height of in- 
juflicc and cruelty to heap mbfoittinc upon misfortune, and to 
fay, that becaufe a fliip has been feparated from her convoy by 
ftrefs of weather, or the fury of the elements (perils infured 
againft by the policy), that the infured (hall fuflrer ftill greater 
mifery, by being deprived of that indemnity which he had fc- 
cured to himfclf by paying a fullicient and adequate premium. 
The law ol England does not tolerate fuch principles : and the 
firft decifion upon the fubjef): was fuch, that it never has been 
departed from in any inflance* 

ie^endr Aflumpfit OD a policy of infurancc made in the ufual form, 

3 Lev^jM. from London to warranted to depart with convoy.” 

Cmnh*«V’ general iffuc pleaded, the jury found a fpecial verdift, 

a Show. ' ftating, that the {hip did depart from the port of London^ in com- 
M^.^58. P*”y convoy intended, and failed together as far as the 

5. c. Ifie of Wight^ in purfuance of the voyage towards Cadiz \ and 
tl\crc they were feparated by ftrefs of weather 5 that the convoy 
put into Jorbay^ and the infured (hip into the port of Fowey in 
Cornwall. That three days afterwards, the wind fetting right 
to bring the convoy down the channel, the matter of the infured 
(hip failed out of Fowey on purpofe to meet the convoy 5 but it 
did not come : and then the infured fliip was fclzed with another 
^ftorm, fo that flic could not return from whence {he came, but 
was driven upon the French coaft, and there taken by the 
enemy. 

\MWte^'fevcral iMcnts of this fpecial verdifl:, the plaintiff 
jjjt curiam ; and their principal reafon was, 

' ' other ckfault found 


CHAP. 

xvill. 


Doug p. 74. 
note {7;. 
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in the matter ot the (hip ; but it appeared he had done all in his chap* 
^ower to keep in company of* the convoy. It is found exprefsly, 
that he departed with convoy from his fitft port, which anfwers 
the words of the policy : but it s||puld have been otherwife, if 
any fraud or negle£l had been found in the matter of the infured 
(hip after his departure, notwithttanding he departed out of the 
firft port with convoy } for the meaning of the words “ waf- 
ranted to depart with convoy” is, that the infured (hip (hould keep 
company with the convoy, during the whole voyage, if pollible. 


Even where the (hip has by tempettuous weather been p re- fj,* 
vented from joining the convoy at all, at lead, of receiving the car«t 
orders of the commander of the (hips of war, if (he do every «. fel.lns' 
thing in her power to e(FeA it, it (hall be deemed a failing with 
convoy, within the terms of the warranty. n»y arife ai 

to the lol- 

lowiog cafe. 

The plaintiff had infured on goods in the Johi and Jnrie^ fro'm 
Gottenburgh to London^ with a warranty io depart ninth convoy from 
FUchry* In July 1744, the (hip failed from Gottenburgh to 
Fleckery^ and there (he waited for convoy two months. On the 
21 ft of September f at nine in the morningi three men of war, 2 Stn. 
who had one hundred merchant (hips in convoy, ftootl off 
Fleckery^ and made a fignal for the (hips there to come out, and 
likewife fent in a yaul to order them out. There were fourteen 
(hips waiting, and the John and Jane got out by twelve o’clock, 
and one of the fitft ; the convoy having failed gently on, and 
being two leagues a«head. It was a hard gale, and by fix lA the 
afternoon, the (hip came up with the fleet ; but could not get to 
either of the men of war for failing orders, on account of the 
gale of wind. It was ftormy all night, and at d ty break the 
(hip in queftion was in the midft of the fleet *, but the weather 
was fo bad, that no boat could be fent for failing orders* A 
French privateer had failed amongft them all night : and it being 
foggy on the aad, ^attacked the John and Jane about two, who 


kept a tunning fight till dark, which was renewed the next 
morning, when (he was taken. For the defendant it was in 
lifted, that this (hip was never under convoy, nor is ever confix 



dered fo, till they have received failing orders ; and if the wea- 
ther would not permit the captain to get them, he (hould have 

Kart. «. 



454 


OF NON-COMPLIANCE 


CHAP. Byt Chief jufticeand the jury were both of opinion, that 
a® the captain had done every thing*in his power, it was a de- 
SirWiiihim parting with convoy : and thofe agreements arc never confined 
to prccife words ; as in the cafe of departing with convoy from 
London^ when the place of rendezvous is Spithead^ a lofs in going 
thither is within the policy. So the plaintiff recovered. 

But it is evident from all that has been faid, that if there be 
an opportunity of convoy ; if the convoy throw out repeated 
(ignals to join ; and by the negligence and delay of the captain 
of the infured fhip, the opportunity be lofl, the warranty to de- 
part with convoy h not complied with, and the underwriter is 
difeharged. 


Woo^eTj Thus in an aftion on a policy of infurance tried before Lord 
Sittings Mansfield^ the plaintiff was nonfuited, there being a warranty to 
Hii^^Vac** depart with convoy ; and it appearing from the evidence, that 
^Qto, 3 . the commodore of the coinoy had made (ignals for failing from 
Spitiead to St> Helenas the night before, and had made repeated 
&gnals the next morning from feven o’clock till twelve, notwith- 
llanj|ing which, the (flip infured had negle£ted to fail with him, 
and did not fail till two hours after, in confequence of which flie^ 
was taken by a privateer (a). 

Although we have thus feen, that a fhip muft not voluntarily 
depart from convoy during the voyage (/>), yet this fpecics of 
warranty muft always be conftrued with reference to the ufage 
of trade, and to the orders of government. For if the courfc 
upon a particular voyage has been to have a relay of convoy, 
protefting the trade from one port to another ; or if goveni-. 
ment appoint a convoy to cfcort the trade of a place to a given 
latitude and no farther ; and there be no other convoy on that 
ftation, a velTel, taking the advantage of fuch a convoy, has 
complied with the warranty to fail with convoy for the voyage. 

Thus in an infurance on the (hip William, at and from 
yim Jamaica warranted to depart with convoy for the voyage, 


of the ofliceii appointed for con toy to merchant fee it 
prefOi|h|phi the fbu of the 13 Car. a. ft it. i.c/g. art. 17 ., which xeguUtlpnt werd 

IBIRr* f ’'lUtute. Stfpp(^.-456- 
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Lord Mansfield^ in the courfc of his famming up to the jury, chap, 
faid, « A warranty to fail with convoy means with fuch a con- 
** voy as government pleafes to appoint ; and whether it confifts 
** of feparate (hips at different ftations or not, it is a convoy for 

the voyage 9 therefore on that point there is no doubt.” 

% 

The fame doctrine was held by Lord Kenyon^ in an aftion on 
a policy of infu ranee at and from Cadi^ to Amflerdam^ •ivarr anted London, 
to fail *ivith convoy for ike voyage. The fl^Ips infu red had failed 
from Cadiz under a Brltip convoy; and w^ere loft before they 
reached the Dovonsy where it was alleged they were to have taken 
a frefli convoy for Amferdam. The underwriters infifted that 
the convoy ftiould have been direft to Amferdam. The affured, 
on the other hand, contended, that all convoy muft be according 
to ufage, and that in many voyages there is no fuch thing as a 
dircit convoy, but that the vefleU proceed by relays of convoy 
from ftage to ftage. The fpecial jury, with Lord Kenyon^ appro- 
bation, gave a verdift for the plaintiffs. And although in that 
cafe, it is true, the underwriter had adjufted the policy nvlih 
full knowledge of all the circumftances, which his lorJfhip feemed 
to think conclufivc, yet there were other caufes on the fame po- 
licy, where there was no adjuftment; and upon Lord Kenyon 
and the jury declaring that, without confidering the adjuftment, 
they thought the warranty had been complied with, the plaintift 
had a verdift, and no motion was ever made for a new trial in 
any of thefe caufes. 

So aUb the Court of Common Pleas decided in an a£llon on a D'Eguino «. 
policy on the (hip Little Betfey^ at and from London to St, Se^ , Black. 
baftiany warranted to fail with convoy. The (hip failed with other 
veifels under convoy of feveral (hips of war ; and after a certain 
latitude, the JVeazel, one of the men of war, was detached to 
convoy the Spanijb (hips ; but the captain of that (hip had orders 
to go with the St. Sehaftian fl^ips no further than Bilboa^ and in 
h€t he wciit no farther. A verdiS pa(fed for the plaintiff. 

When the cafe came on before the Court on a^'motion for a new 
trial, it was argued for the underwriters, that warranties arc to 
be ftri£lly complied with; and that however near the port of 
St. Sebq/lian might ht to Bilboa^ yet the principle was the fame; 
and that a convoy to the latter place could no co^ftrued 

0 be a convoy to the a conv ' ' ' 
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CHAP.' Hojie could be a convoy to the Indies, and for this was cited 
xvin. Pigou (fupra 443)- 

Mr. Juftice Butler. — ^<*Thc cafe of Hihbert and Pigou is not 
applicable to this, for there a convoy was appointed and adlually 
failed from Jamaua to England ; as ro the indance put at the 
bar of a convoy to the Cape of Good Hope^ I entirely differ from the 
counfel on that point ; for if government thought a convoy to 
the Cap£ was a fufficient protedlion to the Eajl India trade, and 
the ufage were for the E‘a/t India fliips to fail with a convoy only 
to the Cape^ and to confider that as the EaJl India convoy, and 
no other convoy was appointed to the Eajl Indies ^ I fliould hold 
that the warranty was complied with ; though 1 agree if there 
was another convoy to the Ea/i IndicSi it would be otherwife- 
The captain of a merchant (liip has nothing to do with, nor can 
he know the indruflions from the Admiralty to the king’s offi- 
cers, but mud take fuch convoy as he dtids. I am therefore of 
opinion that there is no ground at all for thi^ motion.” 

Mr, Judice Heath * — I am of the fame opinion. The owner 
of a dijp, when he makes an infurance, cannot know the orders 
of the Admiralty refpefting convoys.” 

Mr. Judice Rooke . — The ground dated at the bar feems to 
me to be more fit for the jury than the Court, and the jury have 
found that the convoy was fuiHcient,” 

Lord Chief Judice Eyre . — 1 am fatisfied with the finding of 
the jury,” 

The rule for a new trial was therefore refufed. 

The failing wi^ convoy has added fo much to the fecurity of 
our commerce in time of war, that in the year 179^,, an aft of 
parliament paffed for the parpofc of compelling {hips* to fail with 
convoy, and by which alfo a confiderable revenue was intcndeii 
to be raifed. 

The fird feftioji of this aft provides, that it (hall not be law« 
ful for any fliip-or vcflel belonging to any of his majesty’s fub^. 

' — na-aftcr is cxgf "'ted) to fail or depart from 


3t Oeo, 3. 
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atny port or place whatever, unlefs under the convoy and pro- CHAP, 
region of fuch fliip or (hips as may be appointed for the pur- X llU ^ 
pofe. 

That the mailer or other perfon having the charge or com- %tSt, 2* 
mand of every fuch fhip or velTcl, which (hall fail or depart un- 
der the prote£lion of convoy, fhall and is thereby required to 
ufe his utmoll endeavours to continue with fuch convoy during 
the whole of the voyage, or during fuch part thereof as fuch 
convoy fliall be directed to accompany and protefl fuch (hip, 
and fliall not wilfully feparateor depart therefrom upon any pre* 
tence whatever, without order or leave for that purpofe from 
the officer having the command of fuch convoy. 

It is alfo enafled that if the maftcr or commander of any (hip • 

which is by this a£l required not to fail without convoy, (hall 
fail without convoy ; or having failed with convoy (hall wilfully 
depart therefrom, without leave firit obtained from the perfon 
entrufted with the charge of fuch convoy, every fuch maftcr 
(hall forfeit looo/. and in cafe the whole or any part of the 
cargo confided of naval or military (lores, the penalty is 1500A 
with a power in the Court, where the a£lion may happen to be 
brought, to mitigate the penalties, fo as they are not reduced 
to a lefs fum than 50/. 

] 3 y feflion the fourth,* it is provided that in cafe of a failing 
without, or a wiltul defertion of, convoy, every infurance or 
contra£l or agreement for any infurance upon fuch Clip, or 
goods, wares Or merchandize laden thereon, or upon any pro- 
perty, freight, or other intcreft arifing out of the fame, whereon 
infurances may lawfully be made (and which fliall be the pro- 
perty of the mafter or commander of the fliip, fo failing without 
convoy, or wilfully quitting the fame, or of any perfon interefted 
in fuch veflel or cargo, who (hall have dire£led, or been any way 
privy to, or inftrumental in, caufing fuch fliip or veflel to fail 
without convoy, or wilfully to feparate therefrom), fliall be null 
and void, to all intents and purpofes both at law and in equity^ 
any contrafl or agrccmctit to the contrary notwirhftandiag ; and 
that nothing (hall be recovered thereon by the alTured for lofa or 
dabriage, or for the premium, or confidcrat' 
premium, which (ball have been given for i 



4S8 


OF NON-COMPLIANCE 


C\ H A p. jf a,ny party to fuch iiifurance, or any broker or other perfon 
XViTi. rranfaft a fettlement on fuch infarance, or allow aiiv money 

in account, on fuch infurance, every fuch pcrfoii (hall for- 
feit 200/. 


It is alfo provided, that the officers of the cuftoms (hall not 
permit veflcls to cleat outwards, till they have given bond, with 
one fiirety, in the penalty of the value of tlie (hip, with condition 
that the (hip (hall not fail without, nor wilfully defert the 
convoy. 


Se£i. 6. 

2 S June 
i ;98. 

A tiir* gn- 
buik ihip, 
Britilh own- 
ed, isnoerc- 
paired to te 
regiitered, 
and may 
therefoie fail 
without con- 
voy^ being 
wuhin chc 
exception in 
cbii cUufe 
of the Ita- 


By the Cxth fefiiony this aft is not to extend to veiTels, net 
required to be regiftered by any afis then in force ; nor to any 
(lilp, having a licence (igned by the Lords of the Admiralty to 
fail without convoy, or by fuch perfons as (hall be duly autho* 
rized by them for that purpofe ; or to any flup proceeding with 
due difigence to join convoy from the port or place at which the 
fame (hall be cleared outwards, in cafe fuch convoy (hall be ap- 
pointed to fail from feme other port or place, except as to the 
bond hereby required to be taken upon the clearance outwards ; 
or to any (hip bound to or from any port in Ireland ; or to (hips 
bound from one port to another in Great Britain ; nor to Oiips 


in the fcrvicc of the Eqfi Jkdia^ or Hudfons Bay, companies. 


2 Rul. 


By the eighth fcAion, the is not to extend to (Iiips failing 
from foreign pons, in cafe no convoy is appointed by the Lord, 
of the Admiralty of England, or perfons authorized by them at 
fuch foreign ports to appoint convoys, or to grant licences for 
failing vrithout convoy. 


Stfl. 9. Lords of the Admiralty are ta give notice in the Gazette 

that matters of ttilps (hall have on board, flags and vanes for the 
pU'rpofe of diftinffion, and of anfwering ttgnals j and without 
having which they are not to be cleared outwards. 

tp So much of the ad of the 53 Geo. 3. ch. 66. fee. S. as mtdees 
^ the matters of (hips under convoy liable to be articled in the 
Court of Admiralty for difobeying fignals or other lawful com- 
mands of the- commodore, or deferring convoy, and finable at 
the diferetion of tlie Md court, in any fum not exceeding 500/. 

*"•.>1 vtnriiniable bv imnrifonment. not exceedinir one vear. (hall 
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fee j^ainted on a board, and affixed on fome confpicuous an^l con- 
venient part of every ihip which by this a£t is required not to faii 
cr depart without convoy ; and that in default thereof every 
mafter or other perfon, having the charge or command of any 
fuch (hip, {hall forfeit, for every fucli oii’ence, the fum of 50/. 

The eleventh fcdlion dire<£ls, that if any {liip, required by sca. 11. 
this aft not to fail without convoy, fliall be in imminent danger 
of being taken by the enemy, the commander of tlie fiiip {hall 
make (ignals by firing guns to convey information of his danger 
to the reft of the convoy, as well as to the ftiips of war under the 
proteftion of which he failing ; and that in cafe he is taken 
pofleffion of, he fhall deftroy all infiruftions confided to him, re- 
liiting to the convoy ; and every comnaander wilfully ncglefting 
to make fuch fignals, or t6 deftroy fuch infiruftions, lliail, for 
eVery fuch oftence, forfeit a fum not exceeding 100/. 

The remainder of this (tatute is employed in direftlng how 
the duties fiiall be raifed and collcfted; 

The third and kft fpccies of warranty, which falls under our 
confideratibn, is that of neutrality ; or that the (hip or goods in« 
fared are neutral property. This condition is Very different from 
either of the two former ; for if this warranty be not complied 
with, the contraft is not merely avoided for a breach of the war- 
ranty, but it is abfolutcly void ab initio^ on account of fraud. 

This ground was entered upon in the chapter bf fraud ; and the 
principle, oil which the difference turns, is this. A man may viJc c. ro. 
Warrant that his (hip (hall fall with convoy \ and if that condition 
be not complied with, it is not his fault, becaufe it depends upon 
the afts of other men !: but fiill he is the fufferer, for he lofes 
the benefit of his contraft. So alfo if he warrant to fail bn a 
particular day, and do not, he is guilty of no crime ; for that 
Was a circumftance, the performance of which depended on a 
thoufand • accidents, fuch as wind, weather, repair, ISc . : but 
as he had exprefsly undertaken, he lofes' the effeft of his policy 
by non-compliance. But in neither of thefe cafes, as 1 have 
faid, is the infured, making fuch a warranty, guilty of any of* 
fe^ce. Not fo with him, who warrants property to be neutral. 

That is a faft, which, at the time of infuring, mufi be withj 
his own knowledge \ and if he affert it kiiowipf;; 
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to beothemife, he is guilty of a wilful and deliberate fallhoodi^ 
and incurs moral turpitude. In fuch a cafe, therefore, the con- 
tra£I between the parties Is abfolutely null and void to all Intents 
and purpofes. 

Thus on a fpecxal cafe refcrvcd for the opinion of the Court, It 
appeared that an a£lion was brought for the recovery of a total 
lofs on a policy of infurance made on goods, on board the fhip 
4*7'**^ Vide Bona Fortuna^ at and from North Bergen to any ports or places 
ante, p. 2^4. wliatfoever, until her fafe arrival in London warranted neutral 
Jbip and property!* The (hip, with the goods fo being on board 
her, after her departure from North Bergen^ and before her ar- 
rival at proceeding on her voyage, was, by force of the 

winds, and ftormy weather, wrecked, call away, and funk in 
the feas 5 and the faid goods were thereby wholly loft. The ftiip 
called La Bona Fortuna^ at and before the time flie was loft, was 
not neutral property^ as warranted by the faid policy. The queftion 
was, Whether under fuch circumftances, the plaintiff could re- 
cover ? Lord Mansfield^ after hearing counfcl for the plaintiff, 
ftopped thofe for the defendant, faying, the point was too clear to 
be argued. There was a falfhood, with refpeft to the thing in- 
fured ; for he infured neutral property, when it was not fo : 
therefore there is no contra^. We muft give judgment for the 
defendant* 


CHAP. 

XVIIL 


Wooifner ’ 
Muiiman, 

4 Burr, 

I 4 » 9 i 

« ni..- v*.. 


Tabbx ¥. 
Bendelack, 
Sitr. after 
Tr. iSof. 
4 fitp, loS. 

3 Bof. 
* Pull. 
,^4107. note. 


An American by birth, who has reGded for fome years with his 
family in England^ though himfelf has been occaGonally in Arne- 
riea, is fo far to he conGdered as a Britijh fubjed, that if a fliip of 
his be warranted American property it is not to be deemed fo, 
though the veflel was built in America and regiftered there, and 
fuch a plaintiff in an afiion upon a policy of infurance was non* 
fuited. 


If, however, the (hip and property are neutral at the time 
when the rilk commences, this is a fufficient compliance with a 
-arranty of neuttal property i bccaufe it is impolEole for the in- 
jured to be anfwerable for the confequences of a war breaking 
out during the voyage. The infurer takes upon himfelf the rilk 
of peace or war ; they are public events, equally known to both 

parties. 

JT' 
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The plaintiffs infured the (hip the Tonge Herman Hiddinga^ and CHAP, 
her cargo, at and from JJOrunt to Rotterdam^ warranted a , 

neutral Jhip and neutral property** The (hip being captured Eden and 
in the courfe of her voyage by fome EngliJIj men of war, the 
plaintiffs brought this a£tion agatnil the defendant, one of the Doug. 73«. 
underwriters on the policy, ftating in their declaration, that the 
defendant fubfcribed the policy on the 28th of November 1780, 
and averring that the (hip and cargo were at that time^ neutral 
property. The trial came on before Lord Mamfield at Guildhall^ 
when a verdi£t was found for the plaintiffs, fubje£l to the opi- 
nion of the court upon & cafe ftating, that the (hip in queftion 
failed from UOrient^on the voyage infured, on the iith of 
cemher 1780, having the infured cargo on board, and both the Jl/ip 
and cargo were neutral property at the time of the floifs departure 
from H Orient y and fo continued until the 20th of December 1 780a 
on which day hoftilities having commenced between the Engiyh 
and the Dutch^ the Duuh ceafed to be a neutral power, and the 
(hip and cargo ceafed to be neutral property. They were taken 
on the 25th of December 1780, and condemned as lawful prize, 
in the Admiralty court, on the 19th of February 1781. 


Lord Mansfield* — Many points have been gone into in the 
argument on both fides at the bar, which are not neceffary for 
the deciGon of this cafe. For inftance, there is no doubt but 
you may warrant a future event. But the Gngle queftion here is. 
What is the meaning of this policy ? I had not a particle of 
doubt at the trial, and 1 know the jury had none; but Mr. 
preffed for a cafe, and I granted one out of refpe£l to him. 
What is the cafe ? It is an infurance upon a (hip and her cargo, 
at and from L*Orlent to Rotterdam* The infured warrant them 
neutral, and the defendant would have the court to add, by 
conftru£lion, and fo (hall continue during the whole voyage.’’ 
The contrail is not fo. The infured tell the (late of the (hip 
and goods then^ and the infurers take upon themfelves all future 
events ^nd rifles, from men of war, enemies, detentions of 
princes, See* The parties themfelves could not have change^ 
the nature of the property ; but they did not mean to run the 
rilk of the war. If it made a ^difference what country the pro- 
perty belonged to, the underwriters (hould have enquired. The 
ri(k of future war is taken by the underwriter of every 
By an implied warrant^ every (hip ftaum 
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CHAP. Arong ; but it is fuIEcient if fhc be fo at the time of her failing. 
xyiiil« ^ ecafe to be fo in twenty-four hoars after her dep&rturei 

Vide ante, and yct the underwriter will continue liable. The cafe of iJiV/y 

Ewr turns quite the other way. The decifion there was, 
videfupra. convoy, according to the ufage of the 

trade ; that is, cenvoy dellined to go as far as ufual in that 
voyage. The prefent is the cleared cafe that can be. The war- 
ranty is, that things dand fo at the time; not that they (haU 
continue.” 

Mr. Judicc Wilks and Mr. Judicc AJfjhurJl concurred. 

Mr. Juflice Buller. — The cafe of Lilly v. Eiver is much 
a?aind the defendant, for it was not contended there that the 
fliJp mud coniinue with the convoy during the whole voyage.** 
The pojlia was delivered the plaintiffs. 


vide Infra. And afterwards in a fubfequent cafe of ^filoucci v. Johftfon^ in 
the courfe of the argument, Mr. Judice Buller faid ; I do not 
agree with the counfcl, who contend, that the property mud 
continue neutral during the whole voyage : if it be neutral at the 
time of failing, and a war break out the next day, the underwriter 
is liable. 


Tyfon snd 
•ntither v« 
Gurney* 
Irrmllep. 


And in a dill later cafe, which came on for trial before Lord 
Kenyon at Guildhall this point was one amongd others faved for 
the opinion of the Court of King's Bench. But when the cafe 
came on to be argued, the counfel for the defendant abandoned 
the objc£lion upon the authority oi Eden v. Parhnjon ; and S/i- 
^Ufci V. Johnfon ; fo that tins point may now be confidered as 
for ever clofed. 


Having feen what ftiall be deemed a compliance with a war- 
ranty, alTcrting that the property infured is neutral ; and having 
alfo confidered what cffefl: the breach of fuch a warranty has u poi| 
the contra£I of infurance ; it may. be proper to obferve, before 
' /^is chapiter IS clofed, how far our courts of law hold the fcntcnces 
^of foreign courts to be conclofirc cyidencc, that the property wa$ 
not fecutral ; fo as to difeharge the underwriters. 

Before we proceed to the confidetatlon of the effe£b of their 
^ nccs, itis to obferve, tlwt^the foreign courts herg 
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alluded to, the fentcncc^s of which arc in anjrcafe to be held con- 
clufive, mud be fuch courts as are conftituted according to the 
law of nations, exercifing their funAions within the belligerent 
country ; a court of that date, to which the captor belongs, held 
within its own tcrrirories. If therefore a Britljh fhip be captured 
by a French privateer, and carried into Bergen in Njrway^ a neu- 
tral date, and there condemned by the French conful, the fen- 
tence is contrary to the law of nations, and illegal ; and if after 
fuch a feritencc, the owner re-purchafe his fliip at a publick auc- 
tion, he cannot recover the re-purchafe money from the under- 
writer. Such a contrafk is in the nature of aranfom, and illegal. 
The court of King’s Bench, in deciding the above point, faid, it 
was a quedion adec^ling all commercial dates, and the point had 
lately been folemnly decided by Sir TVtliiam Scott (the Judge bf 
the High Court of Admiralty), upon grounds that would recom- 
mend the decifion to all thofc who filled judicial fituations {a).— 
It is certain, indeed, that the decifion of a French conful in a 
neutral country can only be con fidered as the ail of a perfon 
deditutc of all authority, except over the fubjeils of his own 
country,^ and poffefling that, merely by the indulgence of the 
country in which he re/ides ; and who can have qp pretence to 
exercife a jurifdiclioa in that neutral country in any matter, par- 
ticularly in the matter of prize of war, in which the fubjeils of 
other dates may be concerned* 

But fentences of condemnation procured by the captors in the 
country of a co> belligerent, or ally in the war, have been held to 
be good. 

But of the fentences of foreign courts of Admiralty, duly con- 
ftituted, the courts of judice in England will take notice ; and 
if they have proceeded to dc,cide the ^uedioq of property will be 
held to be conclufive. 


CHAP. 
X /III. 


Hjve’ock V, 
Jt {/C If world « 
8 TeruiKcp. 

a68. 


S#*e tbe cafe 

n.d 

Ojen Or, 
Robiiifijo 
C<ii, tn the 
Admiralry, 

V. 1. 


Oddy V, 
Btivil. 

2 Fad's 
Rep. 473, 

Hiiphe* V. 
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aShow.ijl. 

■ lid Rsym. 
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{a) It WM my intention to have inferted the very learned judgment of Sir JVm. Sattf 
in the cafe ot the Flad Ofea at length • bit I foihear to do fo, as it is n^w publiihed 
length in the S Term Rep* p. 270. note (a} i md alto a full report of the caufe in Di 
late valuable and accurate Reports of Calrs argued and determined in the High 
Court of Admiralty. See alfo the cafe of the Cbriftefberm 3. Rgh. and the cafe of 
the Betfyt Krugtr, 2 Rob, 2x0, n. for the diftin^ion between a condemnation in a neui- 
tral country, aud one in the country of a co- belligerent, and which diftinflion waa 
dopted by the Court of King's Bench in the cafe of Oddj v. Batri// mentioned in the 
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C H A P. Iq iJje firft cafe aa to the cffeA of foreign fentencev nptm tl»c 
Oontrajfl of infurance and warranties therein contained,* it was 
held, that the fentence of condemnation by a foreign court of 
Admiralty is not cpnclufive evidence, that the flvp was not neu- 
tral i unlcfs it appear that the condemnation went upon that 
ground : confcqucntly the underwriter remains liable. A fen- 
tence of a court of Admiralty binds all the world, as to every 
thing contained within it } but where the caufe of condemnation 
docs not appear to be on the fpecific ground material to the 
point in iffiie, evidence muft be admitted in order to ex- 
plain it. 

Infurance of freight and goods was made upon the Ihip the 
(or Joanna) at and from Venice to London, “ nvarranted 
« neutral Jhip and neutral property** The caufe was tried before 
Lord Mansfield, at Guildhall, when a verdiQ was found for the 
plaintiff, fabjc£l; to the opinion of the court, upon a cafe which 
ftated as follows : That the defendant underwrote the policy } 
that the (hip was taken by a French frigate, called La Magicienne, 
as (he was failing from V mice on her voyage to London j^that the 
plaintiff offered to give evidence on the trial, that the property of 
the fhip and the property of the cargo were neutral and that the 
papers belonging to the fhip fell overboard by accident, after fhe 
was brought to by the French frigate ; but the defendant obje6lcd 
to fuch evidence being received ; and he produced as the ground 
of his objeclion the fentence of the condemnation of the fhip in 
the French Admiralty Court, which was read, and is as fol- 
lows ; 

Almcdt, (c l,ouis Jean Marie de Bourbon, Dule de Penthievre, Admiral 
.« of France. Seen by us, the prods verbal, made on board the 

fnow Joanna, taken by the king’s frigate La Magicienne, com- 
manded by M. De Boades, dated the ad of Dectwber laft. 
Signed Saint Owey, fteward, Bouret, Dominico 2iane Seen 
by the captain commander. Signed Boades .—purporting that 
he faid ad of December laft, at five o'clock in the evening, 
lis fdd majefty’s frigate. La Magiciesme, commanded by the 
aid captain De BWw, being ten leagues eaft of Cape de Mou- 
iw/, having difeovered a fnow fleering fouth-fouth* weft, the 
rind fouth-weft, attd having come up with her, and ftopt her, 
nder Venetian colours, after an hoar’s chace, the faid M. D* 


Fcrnurdl r. 
IMocceur, 

?»»S* 575* 
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^ Baades ordered the captain to bring on board his mufter roll, C 
** paiTporti and bills of loading $ with which order the captain 
« did not readily comply, under a pretence that the fca was 
rough, and that his long boat was leaky 5 but, being at laft 
** obliged to comply, upon threats being made of firing on him» 
and being come on board, he declared, ibat, in getting up the 
fnicy the box containing bis mujler ■‘roily his patents^ and 
pojjporty bad fallen from his pocket into the fea^ and only Ihewed 
his bills of loading ; by which they found the faid fnow, the 
** Joannayoi 14. men, including officers, commanded by 

nko Zane of Venice^ failed from Venice the %^th of September ^ 

•* with a cargo of i2 bales of filk, dried raifins, oil, See. and 
« other dFefts mentioned in the bills of loading by him exhi* 

** hi ted, for the account of fundry perfons in Venice^ conftgned to 
** fundry perfons in Londotiy whither he was hound. Thefc goods 
** enemy's country^ and the lofs of his papers^ which 

had fallen into the fca^ raifmg fufpickns ,* the faid fnow had been 
ftopped, and carried by his majelly’s frigate, La Magieienne^ 

** to Almeriay where (he had been put into the hands of the 
conful, after the faid Saint Owey, lieutenant, adling as Aeward, 

« and the faid Bourety enGgn on board the faid frigate, had put 
** their feal on the faid fnow, where they found no papers ; and 
taken on board the faid (hip ten of the faid fnow’s crew, which 
were replaced by fix men from on board the Magiciennoy and 
three from the AtalantCy with a coafting pilot, who have 
brought the faid fnow into the port of Almeria. The premifes 
** conftderedy We, by virtue of the power delegated to us as 
aforefaid, have declared, and declare, as good prize, the (hip 
the Joanna^ her tackle, and apparel, together with the goods 
“ of her cargo, and do adjudge them to the captors ; that, in 
** confequence of this decree, the whole be fold (if not already 
<< done) in the ufual manner, and the produce divided according 
to the defire and ordinance of the king; made the 28th of 
March 1778. We order, by thefe prefents, the vice conful 
** of France y at Almeria^ to look to the execution of this out 
ordinance ; and hereby authorize and command the firft tip- 
^ ftaff, or ferjeant, to proceed in all forms rcquilitc Jtbtreto. 
« Done at Paris the X3th of Janu ry 1779, RigotP The 
queftion ftated for the opinion of the court was, Whether the faid 
fcntencc was not conclufive evidence againft the plainti(F"s re- 
covering in this adllon ? Ii^ the courfe of 


HAP, 
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CHAP, third article of the regulations of the marine of Franct^ bearing 
XVIIl. date the 26th of 'July 1778, and alfo the proces virbal^ made at 
the time of the capture, though not dated in the cafe, nor given 
in evidence at the trial, were fo much referred to, and feemed of 
fuch weight to the court, that it will be neceffary to infert them 
in this place. Arret for the regulation of the marine^ 26th 
July 1778. Art. 3. “ All velTeJs taken, of what nation foever, 
either neutral or allied, from which it is known that any pa» 
pers have been thrown into the fea, fuppreffed or abftraSed, 
(hall be declared good prize; together with their cargoes, 
** upon the mere proof, that fjme papers have been thrown into 
the fea, without any neceflity of examiniug what thofe papers 
were ; by whom they were thrown; and even though a fufli- 
cient quantity (hould remain on board to juflify that the (hip 
and the cargo belonged to friends or allies.” The procis verbal 
need not be here repeated ; for although it is not fubdantively 
fet out in the cafe, yet it is copied almofl verbatim in the fentence 
of the French Admiralty. It was admitted at the bar, that the 
fentence had been appealed from, and had been affirmed ; but> 
nothing new or fpecial appeared in the proceedings on the appeal. 
This cafe was twice argued at the bar ; and after the fecond ar- 
gument, the Court defired that it might ftand over, in order to 
give time to apply to the defendant for his confent ; that the 
above arret and the proefs verbal (hould be added to the cafe. To 
tuis propofition the defendant would not confent. 

Mansfield^ qpon the fir (I argument faid: — .**The firft, 
principles are clear and admitted. All the world are parties to 
a fentence of a court of Admiralty. Here there is a monition 
publi(hed at the Exchange ; and in other countries, at fome place 
of general refort ; and any perfon interefted may come in and 
appeal at any time, if there has been no laches. If there has, 
the time of appeal is limited. But the fentence, as to that 
which is within it, is conclufive againft all perfons, unlefs re- 
Tcrfed by Ae regular court of appeal, ft cannot be controverted 
collaterally, in a civil fuit. The di^culty here is, what the 
ground was, on which the jFr^A Admiralty went; whether the 
ground of enemy's property, or that of the papers having been 
thrown ovinrboard. ■ By the maritime laws of all countries, 
throwing papers overboard is confidcred as a ftrong prefumption 
erf encmy*s > and upon that principle the arret of 1778^ 
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is founded. But in all my experience in England^ I have never chap. 
known a condemnation on that circumftance only. It is made , xvj^r. 
ufe of as a ftrong ground of fufpicion. The arret is very rigid. 

It is difficult to 6nd out ^vhat the ground of this fentence was. 

I incline to th}nk the Cqurt went upon the ground of er^emfs 
^roperty^ and conGdered the want of the papers as a ftrong pre- 
fumption of that fad } bi^t they did not examine the captain upon 
interrogatories, as to the contents of the papers ; and, upon the 
whole, enough does not appear on this obfeure fentcnce, to af- 
certain precifely on what it was founded, and fome other method 
ought to be taken to enquire what the ground of it was. As to 
whatever it meant to decide, we mud take it to be coiicluQve.’* 

Jellies and AJbhurJl^ Juft ices, concurred with liis Lordfhip. 

Mr. Jufticc BuUer inclined to doubt, and fald : — To be fure, 
the fentence was obfeure, bqt, taking it altogether, he did not 
think there was much difficulty in difeovering the grounds of it* 

The two circumftances, of the cargo being configned to the 
enemy, and the falling of the papers into the fea, arc ftated as 
the grounds of fufpicion. The latter circumftance, — ^papers 
falling into the fea,-- could not be a ground of condemnation. 

The other could raife no other fufpicion, nor a prefumption of 
any thing clfe, but the property being enemy’s property. It 
follows therefore, that the condemnation went upon that 
ground. If it had gone upon a wilful throwing of papers over^ 
boards that would have been dated fubftantively as the ground. 

In the firft place, lay the arret out of the cafe ; and then wilful 
throwing papers overboard is only prefumptive evidence of 
enemy’s property. Then take the arret^ dill wilful throwing 
pverboard might have been ufed as evidence of enemy’s property, 
or it might have been a fubftantive ground under the arret : here 
it is not dated as a fubftantive ground.” 

Lord Mansfield^ aftet the fecond argument, faid ; that if the 
proces verbal ffiould be agreed to be made part of the cafe, it 
would clearly explain the ambiguity of the fentence ; as it fet 
forth the groi^nd for taking the (hip to have been the arret of 
Without the proccs verbal, he faid, the fentence 
was equivocal ; it took all in ; and it was difficult to fay what it 
^ent on. If the papers produced to the capto iLwc te fair, the 
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CHAP, property was neutral. But the prods verbal put the ground of 
fentence out of all doubt. 

Mr. Juftice Bullcr alfo declared, that he thought the prods 
verbal mufb be taken as part of the proceedings, and, as that ex- 
prefsly referred to the arret^ as the ground of the capture, and 
the fentence was confiftcot with'it, the fentence mufl: be taken 
to be founded on the arret* But he adhered to his former opinion, 
on the cafe as flated ivithout the prods verbal^ namely, that the in- 
terpretation of the fentence, taken, by itfelf, muft be, that the 
condemnation went on the ground of enemyS property, and was, 
therefore, conclufive againft the plaiatilF. 

The final rcfufal of the defendant was figntfied by Mr. Lce^ 
who afligned as a reafon for it, that the prods verbal was not a 
proceeding in the French court of Admiralty, but merely an ac- 
count of what pafled on the capture, reduced into writing, at the 
time. He alfo obferved, that, in the fentence, all th e prods 
verbal^ except the concluding part, which refers to the arret of 
July 1778, was recited, and this afforded a ftrong argument for 
inferring, that the Court had purpofely omitted that part of it, to 
(hew that they did not condemn the Ihip on the ground of the arreU 

Lord Mansfield difapproved much of the defendant’s refufal, 
but he faid, he thought the judiceof the cafe might (till be got 
at, on the ground of the ambiguity of the fentence, which did 
not mention a word about the property being enemy's property $ 
that it was clear the French Admiralty meant to proceed on the 
throvoitig the papers overboard z and he agreed with the 
coonfel for the ^plaintiff, that the prods verbal ought to be con* 
lidered as part of the proceedings, and that the fentence ought 
not to have been read without it. 

Mr. Jufticc Fuller thought there was weight in what had been 
<Aferved by Mr. Lee^ on the reafon for omitting the concluding 
part of the prods verbal in the fentence. Indeed, it was not clear 
that what was now offered to be produced, was the fame prods 
verbal which the fentence recites } and if it could be fuppofed 
that the captain had made another, omitting the reference d the 
tnrret as the of the^capture^ that could only be accounted 
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for^ by his having found that the capture could not be fupported chap. 
on that ground. xviil 

Mr. Jullice WilUs thought it moft manifefti that the proces 
verbal made at the time of the capture was that on which the 
fentence proceeded. The fentence began with mentioning it^ 
and recited it exadily^ as to date^ and every thing elfe, as far as 
it went. The word purporting did not require a recital of the whole ; 

• and it was.not neceflary for the Admiralty Court to fet forth the 
captain’s reafpns for detaining the (hip. He had all along been of 
opinion^ that the fentence was fo ambiguous, that it did not ap* 
pear that the caufe of condemnation was that the property was 
neutral, and therefore had thought evidence neceSary to explain it. 

Mr. Juftice AJhhurJl concurred, as to the ambiguity of the 
fentence, and that it was, therefore, not conclulive ; and on that 
ground, Lord Mansfield^ and Wilks and AJhhurJl^ Jufticcs, de- 
clared their opinion that the pjoftea ought to be delivered to the 
plaintiflF. Lee ftill urged the danger of opening the fentences of 
foreign courts of Admiralty, which are generally informal ; upon 
which Lord Mansfield {oSA^iilX the fuppofed inconvenience would 
be obviated, if the foreign courts would fay in their fentences^ 

** Condemned as enemas property.*^ 


In the cafe juft reported, it is admitted by all the judges, that ^ 
a fentence of a Court of Admiralty abroad is binding upon all cia^getc, 
partie;?, as to what appears upon the face of it. And therefore ptijh 
if it appear evident, without a poffibility of doubt or ambiguity, 
that the fentence proceeded upon the ground .of the property not 
being neutral, that is conclufive evidence againft the infured, that 
he has not complied with his warranty ; and confequently the 
underwriter is no longer refponfible* This was fully fettl^ in 
the cafe of BarzUlay y. Lewis • 

It was an a£Iion on a policy of infurance on a (hip from Bmiiiay v. 
Liverjpeol to Anfierdam, warranted Dutch property t and it Lewis>B,R. 
was brought to recover for a total lofs, the (hip having been 42 Cij 
captured by the French^ and epmdemned by the court of Admu 
ralty there. Thephintiff (the infured) was nonfuited in this 
ailion, from an idea, that the decree of the parliament of Paris 
was deci(ive againft him^ that he had not .complied with his war- 

ranfir TTrkr\n o mnffr\n fA !«*• AAnTnif 
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fhfts appeared from the report of the judge who tried the caufc : 
The fliip in queftion was originally a French privateer, called 
IJAtmable Agathee^ which was taken by an Englip privateer, 
and carried into LiverpeoU condemned in England^ and (he then 
got the name of The Three Graces. A merchant at Liverpool 
afterwards bought her for a houfe at Amjlerdam^ and a paflport 
was fent for her from thence. She was then infured by a Dutch 
name, and warranted as in the policy $ flic went to fea, was cap- 
tured by a French flt p, and carried into SuMaloes^ where (he 
was relcafed by the Vice Admiralty Court as being Dutch. But 
upon an appeal to the parliament of Parts^ the fentence was re- 
verfed, and flie was condemned as lawful prize, by the name 
of The Three Graces of Liverpool. It appeared iri evidence, that 
there were certain French ordinances, which ordain, that where 
more than one third of the crew of a neutral fliip arc enemies to 
the king of France^ the fliip fliall be coiififcated : that no fliip’ 
fliall be confidered as transferred, till (he has been within the 
port of the putchafer ; and that a paflport fliall be deemed 
fraudulent, unlefs the fliip has been in the port from whence it 
has been obtained* The fliip’s crew in queflion confided of fix* 
teen, five of whom were French^ four were Danes, two were 
Swedes, one was Dutch, one Pbrtuguefe, one Hamburgher^ one 
Norwegian, and one Irifiman. Some 6f the crew fwore, that 
they were hired by En^iybtnen, and that both the (hip and the 
cargo were Englifh. They alfo fworc, tb(rt when the (hip which 
took them came in fights the captain failed back toWardt the 
Englijb coaft : but one of the crew having iriformed him, that 
the ihip in fight carried Englijb coloursi he refumed his 
courfe* 

Lord Mansjield.^^^ The fentence of the Court of Appeal in 
France is conclufivc. The queftion is. What that fentence 
means ? She is condemned as not being a Dutch fliip. The war- 
ranty is, that flic is Dutch, which is falfe. The law of nations is 
founded on eternal principles of jufticc j and in every war the 
belligerent powers make particular regulations for themfelves. 
But no nation isi obliged to be bound by them, unlefs they are 
agreeable to the general laws of nations ; but all third perfons 
and mereantile people are bound to take notice of them for their 
own fafety. lU this cafe, the plaintiffs warrant this (hip to be 
' Dufeb s and they lauft fee that (he is in fucb a date as to be en- 
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titled ta all privileges of neutral property. The infurers took c H a Pk 
the rilk upon this warranty ; (he was infured by her Dutch name, X viii. 
and the underwriters take it for granted that flie is fo : but when 
the matter is fifted in France^ flie appears to have none of the 
requifites to fliew (he was neutral property, for ftic had never 
been in a Dutch port, and the fea-brief or paiTport was not con- 
formable to the treaty of Utrecht^ The parliament of Paris did 
not condemn her as the Dutch (hip of Amjhnlatn by her Dutch 
name ; but as The Three Graces of Liverpool.^* Indeed (he had 
none of the requifites of a Dutch (hip ; and the regulations re- 
quire that (he (hould have been into the pore of the purchafer, in 
order to transfer the property \ the knowledge of all which cir- 
cumllances the infured, by his warranty, took upon himfelf. I 
am therefore of opinion, that the warranty was falfe.** 

Mr. Judice Wiliesy and Mr. Judice Afihurjl concuired. 

Mr. Judice Buller^ — ** The fird fentcncc feems to have gone 
on particular amts. The fecond appears to go on the ground 
of property, for the name is changed, and they do not go into evi* 
deuce as to the muder-roll or tituation of the crew, -as to there 
being more than two-thirds Erigli/h, The other ground is more 
general, and makes it immaterial whether it was on the one 
ground or the other ; for if (he were not fo documented as to 
have the prote£Iion of a neutral (hip, the warranty has not been 
complied with.*' The rule to fet afide tlK nonfuit.was accord- 
ingly difeharged {a). 

It has alfo been determined, that where no fpecial ground at 
all is dated ; but the (hip is condemned generally as good and 
lawful priste, the Court here mud coxifider it as conclulive evi- 
dence that the property was^not neutral,and will not again open 
the proceedings of the court abroad in favour of the party, wfao- 
has warranted his property to be neutraL 

An a£(ton was brought upon a policy of infuirance on goods 
warranted neutral on board the Thetis^ a Tufean Jhtp^ to recover 

(a) la the four firft cditioAs a mfi prim cafe of De S&tma ▼. E^tr occupied the whole 
of page 361, but the very leiroed perfon uho decided that ca(e, having jfince dccla e<i 
from the Bench, with that candour which always attends great laUnct, that that deti- 
fioii could not he fopported, it U here wholly emitted. See 8 Term R. 444, note (a ) . 
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CHAP, the amount of the infurance from the underwiters. The (hip 
xviti. taken in the courfe of her voyage by a Spanifi veflel, 

carried into Spain^ and her cargo was there condemned «* as good 
and lamsjul prizs** There was an appeal to a fuperior courts 
which reverfed the fentence : but upon a further appeal the lat- 
ter decifion was overturned, and the former confirmed. At the 
trial of this'caufe before Lord Mansfield^ his Lordihip being of 
opinion that the fentence of the SpaniJI) Court of Admiralty was 
conclufive evidence of the falfehood of the plaintiff’s warranty, 
the plaintiff was nonfuited. A motion was made, and fully ar- 
gued to fet afide the nonfuit, which was unanimoufly refufed by 
the whole Court of King’s Bench. 

I^ord Mansfield. — ** The policy here warrants that this 
cargo was neutral property. It appears from the policy it- 
felf, that the Ihip was neutral, becaufe it is called a Titfcan 
lliip; but the warranty is that the goods are neutral. It 
muft be prefumed from the condemnation, as no other caufe ap- 
pears, that it proceeded on the ground of the property belonging 
to an enemy. In the cafe of Bernardi v. Motteux^ the decifioil 
of the court turned upon the particular ground of the confifea- 
tion appearing on the face of the fentence ; and that it did not 
appear to be on the ground of being enemy’s property. This 
being' fo,* the court gave the party an opportunity to (hew 
by evidence, that the fpecific ground was really the caufe of 
condemnation. In this cafe, at Guildhall^ the counfel admitted 
the general rule ; but they faid, if a copy of the proceedings 
could be had, a fpecial caufe would appear. The proceedings 
are now come *, and from them it appears, that the queflion 
turned entirely upon the property of the goods. For in the 
fecond court, to which they appealed from the fentence of the 
firft, the queftion was, Whether the goods were free ? the de- 
cree was, that they were. But the third court overturned the 
decifion of the fecond. It is fufiicient, however, that no fpecial 
ground is ftated 9 and ther^rpre the rule muft be difeharged.” 

If a foreign Court of Admiralty condemns a Ihip (warranted 
^ American) as emmfs for not having on board* a role 

equipage m lift of the crw, whfch is required by a Prineh otA\^ 
nance to be on board the ihfp» and which the Court of Addiif^If y' 
adiudeed to be reauifite mthin the meaning and eonffruffhn of the 
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treaty between fbe two countries oT France anti America^ the 
Court of King’s Bench held that the adjudication in France was 
conclufive againft the warranty, that (he was an American (hip, 
though in fa£); (he was fo ; that point being clearly within the 
jurirdicUon of the foreign Court(<ij. 

But where there is no nvarrnnty of being American^ a fentence 
adjudging a (hip to be good prize, as belonging to the enemies of 
the republic^ negatives no fa£I, which it u^as incumbent on the af* 
Aired, having made no warranty, to eftabli(h ; for the Engltjb 
courts are only bound by the decretory, or concluding part of 
the fentence, and, where the adjudication is on the ground of 
enemy’s property, are not bound to examine the premifes that 
led to the conclufion. If, indeed, there had been a warranty, 
the adjudication that it was enemy’s property would have been 
conclufive againfl fuch a warranty. 

Goods were infured on board the Hermon, without any ad- 
dition of country or place, and not reprefented to be of any 
particular country at the time of fubferibing the policy, although 
the broker, when the (hip was fubferibed, had faid, (he was an 
American ; it was held that, though (he was, in fa£l, an Ameri* 
can, (he need not, under thefe circumftances, be documented 
as fuch to entitle the aflured to recover againA the underwriters, 
for a lofs by capture, and fubfequent condemnation, for want of 
the documents required by treaty between her own and the cap- 
turing ftate ; for (he was neither infured as American^ nor re- 
prefented to be fuch at the time when the policy Was ef- 
fcacd. 

If the ground of decifion appear to be not on the want of neu- 
trality, but upon a foreign ordinance, manifeftly unjuft, and 
contrary to the laws of nations, and the infured has only In- 
fringed fuch a partial law ; as the condemnation did not proceed 
on the point of neutrality, it cannot apply to the warranty, fo as 
to difcharge*ehe infurer* 

{« } tfcn whert then hn heea oe featenec conSenDacioo, if « Alp it warrintcd 
AmerieaOf and failt witkout iacli a paflport, at it eaquired by the tfeaty between Frame 
and jimerift, the warranty if not compUed with, and the endei writers an difchar|ed $ 
eech tbotigh the (hip Aidfera no ioeonfenience from the want of it. Such a warranty 
dtm not mean merely thst the (hip UJmrkaa pmptrty, hot that Ikeliendtlicdto dll 
the privilfifea «f an Jmemaa tag. 
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In a policy of infur ance, the Jhip ivas warranted to be Porit4* 
gueze ; and having been taken in her voyage by a French priva- 
teer, flie was carried into France. The Court of Admiralty 
condemned her becaufe (he had an Ertglijh fujpercargo on board. 
It appeared that there was a French ordinance, prohibiting any 
Dutch Ihip from carrying a fupercargo belonging to any nation 
at enmity with the court of France. In an a6lion again (t the 
underwriter, thefe fa£ls appeared ; upon which, a verdift was 
found for the plaintiff, fubjeff to the opinion of the Court, upon 
this queftion, Whether the circumllance of having an Englljh 
fuptreargo was a breach of neutrality ; and whether fuch a feii- 
tence was conclufive ? 

Lord Mansfield. — It is an arbitrary and opprefTivc regu*^ 
lation, contrary to the law of nations, and there is no proof that 
the plaintiff knew any thing of it. If you were both ignorant of 
it, the underwriter muft run all rilks; and if the defendant 
knew of the edi£f, it was his duty to enquire, if there was fuch 
a fupercargo onboard. It mud be a fraudulent concealment to 
vitiate a policy.** But it is remarkable that neither party has faid 
any thing of the treaties between France and Portugal \ neither 
party feems to know any thing about them, and yet the whole 
cafe turns upon them.*’ Judgment for the plaintiff («). 

The cafe juft reported has undergone a variety of difeuflion in 
Wejiminjler^hally and has lately received moft ample confirmation 
in two or three cafes, which (hall be mentioned in their order ; 
and by which the principle feems fully cftablifhcd, that if the 
fentcncc of the Court of Admiralty has not decided the queftion 
of property, and has not declared, whether it be neutral or not, 
the inftircd, who has warranted his property to be neutral, (hall 
inot be precluded from recovering againft the underwriters, al- 
though the foreign Court of Admiralty has condemned the pro- 
perty as prize, for having violated fomc of their ordinances. 

The firftof thefe cafes was an infurancc on goods on board 
the Ihijp Juliana^ warranted a Donef on a voyage from Lon • 
don to Tenertjfe^ with liberty^ to touch at Guernfey and Madifira, 

Sa If t ibt|t reftor^d, but dimsges «nd €o(!ii denW to the cbimtatli beceuds 
they hud not fully eomplted,, ilketr tlocutneats with ceudo Ft each ordia^ncet 
Xt lecofer fit ^ deteof^n aotwithftandlng. 
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for account of perfons rcfident at Teherjfe ; and the was de- 
clared to be by capture. At the trial, a verclid was found for the 
plaintiff, fubjecl to the opinion of the Court upon a cafe, 
which dated, that the Ihip •was a Danijh and the pKoperty 
of Damps fuhjeRs^ and previous to the voyage infured, had a 
paflport ligiied by* thfe king of Denmark^ for a voyage from CV- 
penhagen to ports in the Eajl Indies. Egglejlon^ the captain of 
the fliip, failed from Cjpenhagen on the 23d june 1796, having 
on board a cargo of tar, pitch, ^c. and arrived in the Thames^ 
according to verbal ordeis from his owners, 23*1 ^79^* 

During his flay he took on board goodu for the owners, beildes 
thofe in qucition, and having taken out clearances for Madeira 
and Guernfeyy failed, arrived at the latter place, and after failing 
from thence, was captured by a Fraieh privateer, and carried 
into Bourdenux. At the time of the capture, and during the 
whole voyage, the 'Juliana had on board the pajfpoit and every 
Liber document ufually carried by DaniJJjJhips. She had alfo a rois 
d'cqiiipags^ containing the names and places of nativity of the 
ofiicers, but not of the crew, only dating the htt. r generally to 
be fixly men of colour. Captaiuii^^(^A*/ 7 «?/j was born in Scotland^ol 
hritiJJj parents. He was not naturalized iw Denmark ; but on the 
6lh of Oclober 1794, podcrior to the waV between England':inA 
France^ he obtained letters of burgherfhip in Denmark, but had 
no domicile, never having reGJed there. 

Proceedings were inftrtuted at Bourdeaux, before the Tribunal 
of Commerce, which condemned the flaip and cargo, except on© 
bale, belonging to. the captain, as prize. From this fentence 
Captain EggUJlon appealed to the Civil Tribunal of Ld Gironde^ 
where there was a general fentence of condemnation. Thele 
fentences referred to feyeral French ordinances, particularly the 
one alluded to in Mayne v. Waller, of J77b, by which it is de- 
clared, that all Qiips (l)all be cotiGfcated wherever there (ball 
‘•be^ found on board a fupercargo, merchant, comrniflary, or 

chie/ officer, being an enemy.” It is not necefl’ary to ftatc 
thefe fentences, becaufe the Court of King’s Bench were of 
opinion, that the eflFe£t of thofe fentences, and particularly of 
the ultimate fentence now to be mentioned, was to condemn 
not on the ground that the property n 6 as not neutral^ but becaufe the 
circutnftance of the captain’s being a Scotchman^ was 4 violation 
of this ordinance. From the two forojer fcnt^ccs, the captain 
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• appealed to the Supreme Tribunal of Caflation at Pa^is^ which 
decreed as follows : >‘JfcIaving heard the parties* the I’ribunal 
conCdering that it has been“fully proved, by the confeffion of 
Captpjn EggleJ^on^ and afeertained by the judges of La Gironde 
that the faid Captain Egglejlon was Born in Scotland ^ and an enemy ; 
that his denization in a neutral country was not juliified accord- 
ing to law ; that hts quality of enemy fujieed to legitimate the prire - 
that the fafl of captain Eggleftm being a Scot and an enemy,' 
cxiiTcd independently of the papers on board ; that in confe- 
quence all remedies of nullity drawn .either from the withdraw- 
ing offome of the papers on board, or from the non application 
of the fcal to the bag wherein they were inclofed, cannot give 
any ground to cailation ; reje£lsthc requeftof CapMin Lgglcjl^n^ 
and condemns him to the fine of 150 francs.’" After this c«\fe 
was twice argued. 

Lord JCenycn C. J. faid — “This is an aclion on a policy of in* 
furanceon goods onboard a fliip warranted to be a Dani/b fliin : 
a lofs having happened, the defendant refills the plaintiff’s clainn, 
becaufe (he fays) the ihip in queftion was not, what (he was 
warranted to be, Dani/b : and I agree with the defendant, that 
*hc meaning of the warranty was, , not merely that the (hip waw 
Dani/bhuilt, but that (be ought to be fo circumfianccd, during 
the voyage, as a Dani/b fliip ought to be. This docs not appear 
to me to be a cafe of difficultf tliough it is of great importance 
to the public. This is one of the numberkfs queftions that have 
arifen in confcqucnce of the extraordinary fentcnccs of condem- 
nation paired by the Courts of Admiralty in Frame during the 
war. I do not think they were charadierized too ftrongly at the 
bar, when it was dated they all proceeded on a fyftcm of plunder ; 
but dill until the legiflature interferes on tliis fubjedl, we fitting 
in a court of law arc bound to give credit to the fentcnccs of a 
competent Jurifdiaion. If therefore in this infante the French 
Courts had condemned this fiip on the ground that k was not Danifh 
property, fve Jbouldhave hern concluded by that Jentence in this aHion^ 
and mud (however reludlantly, it being dated as a faft in the 
beginning of the cafe, that it was a Danip (hip,) have given 
judgment for the defendant/ This is proved by the different 
cited in the argmnent, with the dectfions In which I con- 
cuTi ufiid U is fupporfed by reafoA. To a queftion afleed in the 



WITH WARRANTIES. 


477 


courfq of the argument. What are the rules by which Courts of C 
Admiralty profefs to proceed ? I atifwer, the law of nations and 
fuch treaties as particular Hates have agreed (houlcl be engrafted 
on that law. It was faid, however, by the defendant's coonfel, 
that an at ret has the fame force as a treaty : but, without Hop- 
ping to enlarge on the difference between them, it is fufficient to 
fay, one is a contradl: made by the contrafting parties, and the 
other is an ex parte ordinance made by one nation only, to which 
no other is a paity ; and I concur with Lord Mansfield in opini- 
on, that it is not competent to one nation to add to the law 
nations by its own arbitrary ordinances, without the concur- 
rence of other nations. That is the ground, on which this cafe 
mud be decided. Now let as fee what was the foundation cf 
the condemnation in the French courts ? It is ftated in one of ' 
the fentences, that, by their own ordinances, all (hips are to be 
confifeated, whenfoever on board thefc fhips (hall be found a 
« fupercargo, merchant, commiffary, or chief officer^ being an 
enemy V But I fay, they had no right in making fuch an ordi-» 
nance to bind other nations. Then was the Jhip in queftkn con» 
demned $ft the ground that fhe was not Danifij property? Certainly not, 

A variety of circumdances wholly irrelevant, are fet forth in the 
fentences : but it appears, beyond all doubt, that the Jhip was at lafi 
condemned on the ground that the captain was one of thofeperfons whom 
by their own ordinance only^ they wijhed to proferibe* This cafe can- 
not be diftinguifhed from that of Mayne\, Walter s though even 
without the authority of that cafe 1 (faould have had no hehtation 
in deciding in favour of the plamtiff. On the whole^ therefore^ I 
am of opinion^ that though ^ if contrary to jufiice^ the Jhip had been con^ 
demned fimply becaufe Jhe was not a Danijh Jbip^ we Jbould have been 
excluded by that fentence^ yet as the Courts abroad have endeavoured 
to give other fupports to their judgments which do not warrant it^ 
and have fated as the foundation oj the fentence of condemnation^ one 
qf their own ordinances^ which is not binding on other nations^ this 
fentence does not prove that the Jhip in quefiion was not a neutral Jhip i 
and confequently the plaintiff is entitled to recover/* 

, ' ' 

Grofe J.— « This is an aflion brought on a policy of infurance 
to recover the amount of a lofs ftated in the dt^claratlon. The 
plaintiff proved his intereft, and the lofs, and primd facie proved 
that the fl)ip was Dantfib. The defence to the a£lion is, 
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CHAP, that though it is ftatcd the (hip was Dantjh^ (he was in truth 
XVIII 4 property of an enemy,, and therefore not neutral ; and fc- 
condly, that (he had not dccumcrits on board to prove that fhc 
was neutraK With regard to the fird:, it is not only not ftatcd 
as a f»c 1 , nor to be collefled by inference that (he was not a 
Tieiitral fliip, but it is eKprefsly ftated as a faB in the former part 
of the cale, that "the fl^ip was a Damjh Jhlp and the property of 
.Dattj/Ij fubje 6 ls. If this had been tound as a fa£l on a fpecial 
verdift, it would have been conclufive, and we could not have 
inferred the contrary from the fentence ; but referring to the 
fcntence, it com»-s to this, that it there appears that the fhip was 
a DamJJj (hip, unlefs the circumftancc of the captain’s leaving 
been born in Scotland is evidence to (hew that it was not a Danifh 
0)ip : but I find nothing to warrant that eiiher in our own law 
or in the law of nations. In the cafe of Mnyne v. Walter^ the 
Court of Admiralty in France condemned the fliip, bccaufe flic 
had an Eugtlp fiipercargo on board, which was contrary to one 
of the French ordinances : but'this Court did not conlider, that 
the circun'^ftance of a neutral fliip havuig on board an FlngliJIj fu- 
pcrcargo was a breach of neutrality. So here this Jl>ip having on 
board a native of Scotland is no proof that the Jbip in quefion was 
not neutral. As to the fecond queftion, if the fliip had been 
condemned for not having the proper documents on board, we 
muft have decided for the defendants. But it appears by the cafe^ 
that in point of faft flic had every document ufually carried by 
Danifh (hips.” I admit that if the fhip had been condemned gene^ 
raUv as a lawful prize^ our law would have confdered that as a denial 
if her neutrality s or if the ground of the fenience of condemnation had 
been that the Jbip was not neutral^ that alfo would have been concluftvc 
in this aSfion* But by referring to the laft fentcnce which I con- 
Ctler as the fcntence of dernier refort^ it evidently appears, that 
flic was condemned bccaufe the captain was born in Scotland^ 
and an enemy. My opinion then on the whole is, that as the 
ground of the fentcnce of C'^ndemnaAon was an infringement of an or-- 
• dinanee of one Jlate^ it does not appear by that fenience that the fhip 
was noU wAa/ the jury found her to he^ a Dani/b fnp^ or that Jhe 
was condemned for havings by > «« aB contrary to tU law of nations^ 
Jfbrfeiied her ntt^rality!* 

• 'J^mrance J. — « The queftion is, Whether the fcntence has 

? Thf mmrrnniKt of neutrality 
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dca not induce afty ntcejftiy to comply nvith the peculiar regulations C H A V. 
the belligerent powers^ For if a (hip be captured, and the queftion XVHU 
be, whether flie be neutral or not, the general rule forjudging 
and deciding on that point is the law of nations, fubjc£f to fuch 
alterations and modifications, as may have been introduced by 
treaties : but where the law of nations has not been varied or 
departed from by mutual agreement, that is the general rule for 
deciding all queftions on matter of prize. This is clearly laid 
down in a ftate paper finned by Sir George Lee^ Dr. Paul the 
King’s Advocare, and Sir D. Ryder 2kx\6. Mr. Murray then Attor- 
ney and Solicitor General, in anfwcr to the PruJJian memorial 
concerning neutral fliips (a}. When therefore a Hate in amity 
with a belligerent power has by treaty agreed that the fliips of 
their fubjefts (hall only have the character when furniflied with 
certain precife documents, whoever warrants a (hip, as the pro- 
perty of fuch fubje£f, (hould provide himfelf with thofe evidences, 
whi. h have by the country to which it belongs been agreed to be 
the neceflary proof of that charaftcr. In requiring this, no dif- 
ficulty is impofed, of which the afiiired is not aware, and which 
may not be in his power to prevent : but to require of him to 
furnilh himfelf with every document the belligerent powers may 
require, and to iiifift that the warranty is not complied with, 
unlefs the flilp be navigated according to their ordinances and 
rejjulations, would be to deprive the afliircd of his indemnity for 
the want of papers, &c., of the ncceffity of which he may fairly 
be prefumed ignorant, and which papers it may not be in his 
power to procure : for how can the officers of one country be 
called on to grant that, which the laws of their own country do 
' not require"? Thefe French decrees are regulations made with 
fome viewto the laws of France, but are not applicable to the 
fubjefls of any other countiy. In examining the cafes decided 
on this point, it will not be found that there is any determination 
of the court to fupport what has been infifted on by the defen- 
dant : but on the contrary it has been fettled in many cafes, 
that a condemnation^ on the particular ordinances of a belligerenf 
power is no violation of a warranty of neutrality. In the ^cafe of 
Bernardi v. Motteux the fiiip Joanna was warranted neutral ; the 
only doubt was, whether the (hip were condemned as being the 

(d) Vide Colledlanea Jutidica, i vol.33. and «d Fuillethiaaite*a Di£Uoiiaf}'| 7^5. 
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^XVlii *” enemy, or for violating a French arrit by throw- 

ing papers overboard \ for the one or the other of thofe caufes 
flic was condemned. If (he were condemned for the firft, name- 
ly, that Jhe was not neutral^ the plaintiff clearly could not have re- 
covered: nor could he have recovered if (he were condemned on 
the other ground, according to the argument of the defendant 
in this cafe : but it is clear, that the court did not, in that cafe, 
adopt the defendant's argument here, becaufe the plaintiff did 
recover in that cafe, it not being certain that the ground of con* 
demnation was, that the fliip was the property of an enemy- 
[The learned Judge here alfo commented on the cafe of BarziU 
lay V. Lewis ^ fnpray 469. and on Salucci v, Johnfon^ pojl. and 
Mayne v. Walter^ fupra^ 474. a. and then proceeded.] The ar- 
gument of the defendant here is, that the fentcnce of condem- 
nation is conclufivc on the point that the fliip was not navigated 
according to the contraft betXveen the parties : the coniraB be- 
tween the parties is that Jhe was a neutral Jhip^ but the fentence has 
not decided that point ; it has only decided that Jlje was not navigated 
according to the ci di nances France ^ but that was no part of the 

plaintiff's coniracl. In deciding this cafe, in favour of the plain- 
tiff, we do not take upon ourfeives to fay that the fentcnce of 
the French court of i.dmiralty is erroneous: all that we determine 
is, thi*t the French court has not decided that^ which would he a 
breach oj the warranty of neutrality. On the wliole 1 think it 
clear that the fh»p in qucdioii was condemned for afling in con- 
travention of French ordinances, and that docs not falfify the 
warranty of neutrality.” 

Le Blanc J. — ” On examining the fentences in the different 
courts of France, we cannot collcB^ that the (hip was ultimately con- 
demned becaufe Jhe was not a Denijh Jkip, As the grounds of con- 
demnation are ftated in the fentences themfelves, unlcfs we can 
colleB that the Jhip was condemned as prize^ becaufe Jhe was not a 
Danijh Jhipi thofe fentences are not concluftve on this quejiion between 
the litigating parties* The queftion in this cafe is, Whether or 
not the (hip were Dani/b ? in looking through thefe fentences of 
condemnation, I do not find that Jhe was condemned as not being 
Hanijh^ br for nk having thofe dactimeniSi that the law of nations or 
particular treaties between the reJpeSive countries require to evidence 
1 m ikU a Danijh or nentral fkip. Thefentcnces in France^ whe- 
or wrong,, arf conclufivc on the queftion of priac \ and 
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therefore if the qucftioii here had been, Whether or not the fliip 
had been captured as prize, thofc fentetices would have been 
conciufivc. But that is not the queftion here} the only queftion 
here being, Whethet or not this were a neutral (hip at the time 
of the capture ? I admit, that in order to comply with the war- 
ranty of neutrality it was necefl'ary, not only that the {hip (hould 
be a neutral {hip, but alfo that (lie {hould be properly docu- 
mented, and fliould be navigated in fuch a manner as to be en- 
titled to the benefits of neutral {hips. But here the Ihip was con- 
demned for non-compliance v^ith the ordinances of one belli- 
gerent power, to which it does not appear that Denmark ever 
confented. Fhen the queilion is. Whether a fentence, appear- 
ing on the face of it to have been given on that ground, ought 
to preclude the plaintiff from {hewing, that in point of fad the 
(hip was a Dant/b (hip ? yis it docs not appear on the fentence that 
the Jhip was condemned as not being a Danijh jfnpi I think it is cont-‘ 
petent for the parties to go into the prof of that faff» Without re- 
peating the authorities that have been referred to in fupport of our 
opinion, I think that the conclufion from them all is this*, that 
the fentence of a foreign court is conclufive on that point which it pro^ 
feffes to decide ; if il be a general fentence cf condemnation ^ without 
aligning any reafon^ the courts here will confider that it proceeded on the 
grounds of the Jhip being the property $f an enemy ; but if the fentence 
itfelf prof efs to be made on particular grounds^ and they are fet forth 
in the fentence^ and appear not to warrant the condemnaiion^ then the 
fentenu is not conclufive as to thofe faSis. Therefore as the fen- 
tcnccs of condemnation in , this cafe profefs to be made on an 
ordinance of France^ to which Denmark is no party, they do not 
falftfy the warranty of neutrality as between the parties to this caufe^ 
though they may jujlify the courts abroad in condemning the Jhip as 
prize. If the queftion here liad been, whether or not the (hip 
had been prize ; thfe fcntcnces abroad would have been conclu* 
five ; but the queftion here being only, whether or not the ftiip 
were neutral ; thofc fentences arc not conciufivc on that point.’* 
Judgment was given for the plaintiff. 

I have given the opinions of the learned judges nearly at 
length ; bccaufe it was a cafe maturely and fully confidcred by 
them i and beejufe the diftinaions there taken fupport the for- 
mer dccifions of Lord Mansfeli and the judges, who compofed 
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CHAP, the court in his time ; and becaufe the fame diftinfllons appear 

1 me tofupportand maintain all the fubfequent decifions. 

Bird V, The next cafe upon this fubieft, and which has already been 

AppUtOfli • , r . . . r . • r 

STermRep, Mentioned lor another point in a former chapter, was an iniur- 

antc since on the fiiip Confederacy ^ an American Jhip, at and from 

Canton in China to Hamburgh or Copenhagen : and at the tr'al a 
fpecial verdift was found, the fafts of which, as far as this point 
requires the ftatement of them, were, “ that the ftiip Confe-- 
ileracy was an ArrtertcanAy\k\\t fliip, the property of American fuh- 
jrfls : that the fliip failed from Canton towards Hamburgh with 
the goods on board in January 1797, having onboard a paflport 
duly made out and granted according to the form annexed to 
the Treaty of Commerce between France znd America, and dur- 
ing her voyage was captured by a French of war, and car- 
ried into Nantz ; where proceedings beingindituted before the 
tribunal for determining quedions of priinfe, the lliip and cargo 
were condemned as prize.” The fentcnfce began with the fol- 
lowing conGderations ; ConGdering that although it appears 
by reading and examining the documents^ and by the declara- 
tion of the captain, fupercargo, and the greateft part of the 
crew, that the Jhip Confederacy has not ceafed to be neutral pro^ 
perty, and belonging to neutral citizens and fubje&s of the United 
States of America: conGdering that although by the fame 
documents and declarations, it is equally evident and proved, 
** that the goods Jhipped were laden by neutral citizens for account 
of neutral citizens: conGdering that, notwithdanding thefe 
favourable prefumptions, nothing can exonerate the captain 
and fupercargo from having regular difpatches, in order to prove 
the neutrality of the (hip. The fcntencc then proceeds to re- 
cite certain French ordinances, wiiich declare to be good prize al] 
neutral vcflelsiiot having on board a lid of the crew atteded by 
the public officers of the neutral places. It then fays, conGder- 
<< ing that fo far from derogating from the general regulations 
«« for all nations in divour of the Anglo-Americans by the treaty 
,0? February 1778, it implicitly fubjedls them to it by the 25th 
and 27th articles, which oblige them to conform to the model 
** of the paflport annexed to the treaty.” It alfo dates a law 
of the Convention, and another of the Executive Direffory of 
the l ath Ventofeol the 5th year, vvhich latter recites the ordi- 
itanices of J744 and 1778, and declares j all American veflels 
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fliall in confequence be good prize, which fliall not have on board CHAP, 
a lift of the crew in due form, fuch as is prefcribed by the model , 
annexed to the treaty between France and America of 1778. 

The fentence then concludes thus : The Tribunal, in con- 

formity to the above-mentioned laws and regulations, and par- 
ticuLrIy rhe decree of the Executive Dire£lory of the 1 3th 
Ventofe^ 5th year, adjudges and declares the validity of the 
prize of foreign (hip the Confederacy^ and all the goods and 
** effects compoGng the lading or cargo of the ihip, hi default of 
•* the captain and fupercargo being regular in their lift of crenv and 
difpatcbesJ* The fpecial verdi£l alfo found that (hips belong- 
ing to America never did at any time prior to the capture in 
queilion carry with them lifts of their crew attefted in the man- 
ner required by the ordinances referred to ; and that America 
has always infifted, and (till inflfts, that her fliips are not, by 
treaty or otiierwife, bound or obliged fo to do. 

This fpecial verdi£k was argued feveral times upon the various 
points that arofe upon it ; and the judges afterwards delivered 
tlieir opinions unanimoufly, as to this point, in favour of the 
aiTured, namely, that the French fentence did not decide that 
the (hip was not neulrah 

Lord Kenyon ftiid — «« After the greateft attention I have been 
able to bellow on the fubje£l, I adhere to the opinion that wc 
gave in the cafe of 'bollard v. Bell^ and that declfion is dlredlly 
in point to the prefent cafe.” His lordfliip then adverted to par- 
ticular parts of the fentence, which it is unneceffary here to 
condder; but concluded that it was manifeft from an attentive 
confide ration of the whole fentence, that the fingle ground, on 
which it proceeded, was that mentioned in the concluding part 
of the fentence, namely, « in default of the captain and fupercago 
being regular in their Vfl of crew and their difpatches** Now that 
is neither ^required by the law of nations, or by the treaty between 
France and the United States of America^ and it is found by the 
verdiQ that all the requifites of that treaty were complied with. 

Mr. Jufticc Grofe concurred. 

Mr. Juftice <*The only remaining queftion is. 

Whether or not it were decided by the forei^n^fentenee that the (hip ^ 
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was an American ? It was determined in the cafe of Pollard v* 
Bell^ that a fentence of condemnation for violating the ordinances 
of one natlonj not adopted by the treaty between that nation 
and the countryi of which the owner of the property is a fub- 
jc£k, will not prevent the affured recovering on the policy, on 
the ground that fuch fentence negatives the warranty of neutral- 
ity. But the attempt on the part of the defendant here is, not 
fo much to difpute the authority of that cafe, as its application 
to the cafe before us. However, I am of opinion, that, on the 
whole, wc muft confide r that the foundation of this fentence of 
condemnation was the violation of French ordinances only, and 
confequently the cafe of Pollard v. Bell is a direfl authority for 
the prefent.*^ 

Mr. Juflicc if JS//IWC.— << It only remains to be confidcred, 
whether or not the warranty that the Jhip was an American^ is ne* 
gaiived by the fentence of condemnation^ Vft muft look to the 
concluding part of this fentence to fee the grounds on which the 
foreign court profeffed to decide. If that determination had 
been founded eithe. on the law of nations, or on the treaty fub- 
fifling between France and America^ wc could not have enquired 
whether or not that court had formed a right decifion. But if 
we fee that that court condemned the fbip and cargo, neither on 
the law of nations or on the treaty between America and France^ 
then we are bound to declare, that fuch a fcntenie is not coticln^ 
Jive on the parties to this aBion : it does net affeB the quedidn re* 
fpcBing the warranty ^ neutrality. And 1 think the fentence is 
founded fimply on an infringement of the French ordinances 
which are particularly pointed out in the fentence, and not any 
breach of the law of nations or of the treaty between France and 
AmcricaP 

Judgment for the plaintiff. 

Ill a fubfequent cafe upon a fpecial verdi£li the infarance was 
on a fbip and goods, the (hip bci^g in fadk an American^ but 
not warranted to be fo, and , the cafe feems to turn, noton the 
point of enemy’s property, but on this, whether the (hip was do., 
cumented as an American (hip ought to have been according 
to its own laws and its treaties with other countries. She was 
provided with ap^ffport, fuch as is conftantly ufed by all Amen* 
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can (hlps» and all other ufual papers, and a new mufter roll, C H a p* 
made upon oath before thcl^ord Mayor of London^ feveral of his ^ 
original crew having died, but all the new men being Amcrican^^ 
and Hgned and certified by the American Miniiler, having left 
the original mufler roll with the faid Minifter. The (hip failed 
from London bound for CharleJlanjon^ the voyage infured, and was 
captured by a French privateer and carried into L'Orient. 

The fentcncc of the firft tribunal dated the queftions of law to 
be, Whether the new mufter roll was in the legal form to fupply 
the firft lift ? And fecondly, Whether the bills of lading and other 
papers touching the cargo prove the neutral property of it ? It 
then proceeds with various cotifiderations, of violated ordinances 
of July 1778, and a decree of the Executive Dlre£lory promul* 
gating the ordinances of 17^)4 and 1778, and decrees the (hip 
and cargo to be good prize : although one of the confiderations 
h to this eiFedl, confidering in law that the regifter and fea 
letter prove the American property of the Jhip^ but the log-book 
proves that the palTport has ferved for feveral voyages, contrary 
to the formal regulations of the s^th article of the ordinance of July 
1778. From this fentence, the captain appealed ; but the fu- 
perior court declared the former fentence valid, adding to the 
former ordinances, a law of the 2^th Nivofe laft, exprefllng, 

** the ftate of (hips in regard to what concerns their neutral or 
enemy’s quality (hall be determined by their cargo ; therefore, 
every vejfel tnet at fea laden entirely or in part with goods the produce 
of England^ fiall be declared lawful prize^ whonrer may he the 
ownerJ* This fpecial verdidi was argued three feveral times at 
the bar, and the Court took time to confider of their opinion, it 
appearing that the main difficulty of the cafe turned upon the 
queftion of an implied warranty, there being no exprefs one. 

The Court did not decide that point, for they were ultimately 
of opinion, as was declared by Lord Kenyon in pronouncing 
their unanimous judgtnent, that fuppofing an implied warranty 
did exift, the fentences did not negative fuch a warranty^ both the 
fentences appearing manifeftly to have proceeded on the ground 
of a breach of French ordinances^ which were contrary to the 
treaty between the two countries, were not adopted by it, nor is 
the condemnarion txprefied by the fentence to have been for add- 
ing contrary to the treaty. Jut^ment for the plaintiff. 


But 
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c H A But ^herc the foreign fentence profeiTes to proceed on the 
- ground of an infra£^ion of treaty, fuch fentence is conclufive 

Baring v. againft the warranty, although inferences were drawn in fuch 
fentence from ex parte ordinances in aid of their concluQon that 
' S £a(t 99. the treaty was broken. 

t 

The judgments of the Court of King’s Bench, when fo deli- 
berately confiderod, as thofe Juil recited^ feidom require illuftra- 
tion or confirmation : yet as a cafe has lately occurred in the 
Privy Council, upon an appeal from the Court of the Recorder 
at Madras^ dn which the cafe of Pollard v. Bell^ and the prin- 
ciples there laid down were much debated at the bar, and a very 
learned judgment pronounced by Sir William Grants the Maftcr 
of the Rolls, the Board confiding at that time of himfelf, Sir 
William Scott (the Judge of the High Court of Admiralty), Sir 
William Wynne (the Dean of the Arches), and Lord Glenbervie^ 
it is thought proper to infert that decifion here. It is true 
the judgment was pronounced in favour of the underwriters : 
but upon adverting to the grounds of the decifion it will 
appear, that their lordQiips* fo determined becaufe they* were 
of opinion that the fentence of the Court of Admiralty had ex- 
prefsly decided, that the property nvas not neutral^ and of courfe 
had negatived the warranty of neutrality : and even if their lord- 
Ihips had erred in fuppofing the Court of Admiralty to have de- 
cided that point. Hill their decifion would not negative any prin- 
ciple of law, as eftablifhed by former cafes. 

It was an infuranqe cffe^led at Madras by the appellants, on 
account of the Sweddfi Aftaiic Company, on the (hip Refoiutkn^ 
Captain Neale, and the infurance was declared to be on goods, as 
interefl: may appear, and warranted Swedi/h property. The fliip 
failed with a valuable cargo, and being obliged to put into the 
Ijle of Prance for refrefliment, the fliip and cargo were there 
fetzed as prize, and ultimately condemned. The Tribunal of 
Commerce in the IJle of France, after enumerating the various 
papers and documents found on board, proceeds to Hate, ** That 
the legal queftipns for inyefligatton and decifion are, firfl:, 
<< Whether the proceedings in regard to the fa£l: of the feizure 
^ of the fliipwere carried on agreeably to the terms of the laws 
relative to proceedings iti matter of prize ? ad. Whether, by 
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** the papers compofing the faid proceedings, and there pro- CHAP. 
** duced by the refpe£live parties, and alfo from the objeftions ^ 

and exceptions feverally taken^ and by the terms of the regu- 
lations and ordinances made on the fubjedl of the navigation 
** of neutral vcfiels in time of war, the fatd Jhip and her cargo 
mu ft be conjidered as enemy s property^ and as fitch ccnfifcated to the 
tife of the Republic s or nohether on the contrary the /aid Jbtp and 
her cargo mufl be conjidered as Sioedifij property^ and refiored 
** to the claimants The fentence as to the fecond queftion pro- 
ceeds thus ; **confidering that it appears, as well by the confef- 
Hon of the mafter on his examination, as by the declaration of 
the paflTengers and others of the crew, that he is an Englijl^man 
by birth. Confidering that the charafler of a naturalized Swede^ 
adopted by him in the proceedings, cannot be legally entertained ; 
feeing that inftead of providing by letters of naturalization from 
the King of Sweden^ he only produces an a£l of his having taken 
the oath on the 14th July 17^5, before the Burgomafter of Got* 
ienbttrg^ which is infufficient, by reafon that every aft of na- 
tionalty or neutralization, can only be proved, according to the 
ufage of tlse European powers^ by an aft iflued by the pnnee him- 
felf. ConGdering that, even though this certificate of the oath 
having been taken, (hould be confidered as equivalent to letters 
of naturalization, granted by the King of Sweden^ it would want 
the condition required by law for its validity, as it could only 
have been made two years fubfeqaent to the declaration of war 
with England^ and would confequently be dircftly oppofite to 
the words of the 6th article of the regulation of neutrals in 
.1778, which arc as follows: No regard will any more be paid 
« -to paffports granted by neutral powers or allies, as well to 
** owners as mafters of (hips, fubjefts of ftates in enmity with 
his majefty, if they are not neutralized, or have not transfer- 
red their property to the ftates of thofe powers three months 
before the firft of September of the prefent year.” Confider- 
ing that it alfo appears, as well by the proceedings, as by the 
declaration of the cre^, and that of Mr. Gordon^ that the faid 
Gordon is a Scotchman^ confequently an enemy ; that he was fe- 
cond captain on board the faid (hip Refilution ; and that he cer- 
tainly cxcTcifcd the funftions thereof from the period of his 
leaving Europe^ and during the whole of the voyage ; that this 
firft officer was ftiipped at Guernfey^ without any of the forms 
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CHAP, prefcribed by law being obferved, for proving the difembarkation 
of the perfon mentioned in the mufter roll, as tikewife the 
celTity of replacing him with an officer of an hoftile power. 
Confidering that the regulation of 1778, declaring lawful prize 
foreign velTcls, on board of which there (hall be a fupercargo, mcr- 
chant^ clerk, or principal officer of an enemy’s country, fave in 
thofe cafes as excepted in the i oth article, where the papers 
fliall prove by documents found on board, that they were under 
the necelEty of taking on board chief officers or failors, at the 
ports they put into, to replace thofe belonging to ajneutral coun<> 
try, which died in the courfe of the voyage ; and the defendants 
do not in any manner prove it, agreeably to the direeftons and 
regulations. Confidering that the general invoice and bill of lading 
produced by the captain the particular invoice if the cargo made by 
Kinderjley^ W^atiSy and Company, and Colty Day and Company of 
MadraSy being unfigned, cannot be received by the Court con« 
formably to the ad article of the fame regulation. Confidering 
that the papers produced by Captain NeaUy as well to efiablijb the 
pretended character of an American^ as likewife to prove the exift* 
dice of the neceflity he was in to replace, at Guernfey^ the firft 
officer inferted in the niuftcr roll by Mr. Gordon^ are neither fuf- 
ficient nor legaj ^ and that even admitting them to be fo, they 
could not be received by the Court, by reafon that they were not 
delivered within the time preferibed by the terms of the iith 
article of the fame regulation. Confidering that the cargo ihip* 
ped by Harrop and Stepbenfon of Tranquebar^ is for account of 
the operations of the iliip Refolutiony as appears by account cur« 
rent of the faid gentlemen, of the 29th March 1797- Confider- 
jng finally, that the King’s letters of the 23d of May 1789, 
jfTued by order of the Colonial Aflembly, and regiftered in the 
Tribunal, as forming part of the regulation of 1778, has itio 
other obje£l than to maintain the directions of the regulations, 
And to secommend clrcumfpedion to captains of armed {hips 
towards neutral vefiels. Every thing eonftderedy the court adminr 
ftermg and without paying attention either to the point^ 

and d^ands, or to the matters of nullity contended for by the 
defendants in regard to the proceedings taken by the juftice of 
peace, declare the feizure of tfie ftip Refoluthn to be good and 
lawful, order tt>e faid fhip and. cargo to be condemned fbr the 
ttle of 'the republic. . . ' . 


This 
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Thi 3 6afe came on to be tried on the plea fide of the Recorder's 
Court at Madras ; and a verdiA was given for the appellants* 
fubjeA to the opinion of the Court upon a cafe referved upon 
the (ingle point as to the effeA or operation of the fentence of 
the Court of Admiralty in the Ifle of France^ the Recorder (Sir 
Thomas Strange^ now Chief Juftice of the Supreme Court of Ju- 
dicature lately confiituted at Madinas) being of opinion at the 
trial, thM independently of the French fentence, the appellants 
had made out a fulEcient cafe to entitle them to a verdiA. Upon 
the argument of this cafe, Sir Thomas Strange gave judgment 
for the refpondents, dating as the ground of his decifion, that 
the Admiralty Court had confidered the queftion, whether the 
property was enemy’s or neutral, and had condemned it as 
enemy’s, and confequently the warranty was conclufively dif- 
proved by that fentence. • 

From this judgment the prefent appeal was brought, and after 
elaborate argument at the bar, the Lords of the Privy Council 
difmifled the appeal, and their judgn^ent was pronounced by 

The Madcr of the Rolls. — *^It is necclTiry to make a few oh- sirWiiUm 
fervations to fhew the grounds upon which our opinion proceeds, Gmniu 
confirming the judgment of the Recorder of the Court at 
Madras. 

The opinion, which we have formed as to the cffeA of the 
fentence of condemnation, makes it unneceflary for us to go into 
the confideration of all the que (lions that have been raifed in the 
courfe of the difculTion. With regard to one, which was 
ftarted towards the conclufion of the argument, Whether a 
fentence of condemnation in an Admiralty Court can ever, in 
a Court of Common Law, be held to falfify a warranty in a 
policy of infurance of one, who is no party to it ? I think it is 
not open to make that queftion. Till now, no obje£iion has 
been made, on the part of the appellants, to the fcqtence at 
avldence^\ie\T gravamen was, not that it w.'is received for the 
porpbfe for which it was offered, but that being received, it 
did not (hew that the condemnation proceeded on the ground 
of enemy’s property : that was the foie queftion agitated in the 
Court below. Suppofing it had been open to raife that quef- 
tioni I conceive it muft here at leaft have been raifed in vain ; 
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for (icting here as a Court of Appeal from a Court of Municipal 
Lau% we muft decide according to thofe rules, which wc find 
eftabliflied for Courts of Municipal Law; and therefore wc 
muft decide a queftion on a policy of infurance, in the fame 
manner as w find a Court in Weflminjier-hall would have 
decided fuch a queftion. Now it is quite clear, that from the 
time of Lord Hate down to the prefent period, it has been 
fettled that a fentence of condemnation in a Court of Admiralty 
is conclufive. When it proceeds on the grounds of enemy^s 
property, it is conclufive that the property does belong to ene- 
miLS, not only for the immediate purpofe of fuch a featcnce,' 
but it is binding on all Courts and as againft all perfons. This 
has been fo clearly uriderftood, that it was not even contro* 
verted in the cafe of the Dutchefs of Khr^on^ where the con- 
clufive clFeft of all forts of evideniie w^as fo ably difeuifed. 
It was admitted that the fcntence of a Court of Admiralty, 
proceeding in rem^ muft bind all parties— muft bind all the 
world. Now taking a fentence to be conclufive, when it has 
diftinOly determined, that the property belonged to enemies, 
a queftion is made, Whether this fentcfice is to produce this 
cffcA i It is fa id every fentence of condemnation does not 
produce that effedi ; bepaufe by a great many decifions, it has 
been now eftabliftied, that if it clearly appears, on the face of 
the fentence. that it was not on the ground of cnemy^s pro- 
perty that the condemnation proceeded, but that the Court 
bottomed itfelf on fome diftinft ground, in that cafe, the war- 
ranty of neutrality is not neceftarily falfified by fuch a fentence 
of condemnation ; and certainly there arc Jcveral cafes that have 
fo decided* 1 have looked at them all, and not one of them will 
be contradi<n:^d by our decifion on thi« cafe. It is generally to 
be prefumed, that fuch fentences proceed on legitimate grounds; 
and therefore they are in general conclufive proof, with refpeft 
to the property ; negativing the warranty of neutrality, and 
proving the propriety of the condemnation* Hence it follows, 
that it does not lie on the party producing the fentence, to (hew 
that it has proceeded on the ground of enemy's property ; but 
it is incumbent *on the other^party, who obje£ls to the fentence, 
to iliew that it proceeded on fome other ground. That I take to 
be the efFefI: of^ thefe decifions ; and therefore it is neceffary 
here to flicw fome diftin£t and collateral ground, on which the 
fentence had proceeded, leaving the queftion of property entirely 


t 
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undetermined : and accordingly in every one of the cafes, in 
winch the effect contended for by the underwriters has been de- 
nied to a fentence of condemnation, the court of common iaw 
has thought itfelf warranted in coming to this conclufion, that 
the fentence itfelf flicws that the queftion of property was not, 
and was not profeifed to be, decided by the Court of Admiralty, 
What is the cafe here ? The Court exprefsly tells us, what 
the queftions were which they had to decide — One queftion 
was, Whether the proceedings were regular ? The other 
queftion was. Whether by the papers compofing the faiJ pro- 
ceedings, and there produced by the refpeciive parties, and 
** alfo from the objedions and exceptions feveraliy taken, and 
by the terms of the regulations and ordinances, made on the 
fubjed of the navigation of neutral vcffels in time of war, t/jc 
** faid Jhip at/d cargo mujl be ccnjuiered as enemfs property^ and as 
fuch confifeated to the ufe of the repuolic ? Or wlicthcr, on 
** the contrary, the faid flnp and her cargo mu/l be conjidered as 
Swedijb property^ and rejlored to the dfendants 

« Whether it was to be confifeated, according to that ftaff?- 
ment, depended as they Jay, on the queftion, Whether it was 
the property of enemies or of neutrals i If it was property of 
enemies, then it was to be confifeated, but if the property of 
neutrals, it was to be reftored to the defendants. Then we find 
them determine, that it is to be confifeated for the benefit of the 
republic. Now we mud drain very hard to mak6 them contra- 
did themfelyes in pronouncing the fentence of condeiDnation, if 
we fay that they did not mean to determine any thing with refped 
to the property, when at the fame moment they hid, the/entence 
depended entirely on the quejlion of property. It is faid it appears 
from one of the reafons of their decifion, that they mud have 
proceeded on the ground of their own ordinance, particularly on 
the ordinance of 1778, which declares, that the circuindance 
of having a fupercargo or chief officer on board belonging to 
an enemy will beafufficient ground of condemnation.^ Now, 
fuppofing for a moment, it was chiefly, for certainly it was not 
folely, through that medium, that they arrived at tlie conclufion 
that it was enemy’s property, would that have been fuffident to 
siathorife us to treat the fentence at iaconclufive i 
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« Suppofing they had dated the fa^^sof the cafci without any 
reference to the ordinance, could any man fay that thefe fads 
were fo irrelevant to the conclufions they have drawn of cnemy’a 
property! that a court of common law would have thought itfelf 
at liberty to go into the quedion, and fee •whether the conclujion was 
warranted or not ? The court of King’s Bench has always dif- 
claimed fuch a jurifdi£lion. Then does it vitiate the fentence, 
that a court of competent jurifdid^ion has faid there is an ordi- 
nsncci which warrants and fupports fuch a fentence ? Thefe 
ordinances have been mifunderdood ; fometimes by the courts 
of Admiralty thcmfclves in France ^ and even (fometimes] by the 
courts in this country. The courts of Admiralty in France have 
fometimes confidered thefe ordinances as making the law, and 
as binding on neutrals, and therefore have fometimes declared in 
the fame breath that the property was neutral, and yet that it 
was liable to condemnation. Whereas all that was meant by 
thofe ordinances, was to lay down rules of decifion conformable 
to what the lawyers and ftatefmcn of the country anderftood to 
be the juft principles of maritime law. When Lewis the 14th 
pu’blilhed the famous ordinance of 1681, nobody thought that 
he was undertaking to legiflate for Europe^ merely becaufe he 
colle^led together, and reduced into the fliape of an ordinance, 
the principles of the marine law as then underftood and received 
in Frcmce* I fay, as underftood in France^ for although the law 
of nations ought to be the fame in every country, yet as the 
tribunals which adminifter that law are wholly independent of 
each other, it is impoffible that fome differences {hall not take 
place in tfat manner of interpreting and adminiftering it in the 
different countries which acknowledge its authority. Whatever 
may have been fince attempted, it was not, at the period now 
referred tO| fuppofed that one {late could make or alter the law 
of nations ; but it^was judged convenient to declare certain 
prinilples ttf decilion, partly for the purpofe of giving an uniform 
me to their own courts, and partly for the purpofe of apprizing 
lieuttala what that rule was. And it was truly obferved at the 
bar in the eourfe of the argirment, that it has been matter of com* 
plaint againft us, (how juftly is another conflderation,) that we 
ham no fuch code, by which neutrals may learn how they may 
protect themfelves againft c^^ture and condemnation. Now 
ihisdourt in this cafe feems to me to have well and properly 
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underftood the effeft of their own ordinances. have wr C H a p, 

taken them as pojitive laws binding on neutrals^ but they refer to ^ 

them as ejlahhjbing legitimate prefumptions^ from which they are 
warranted to draw the conelufon^ that is necejfary for them to 
arrive at^ before they are entitled to pronounce a fentence of con* 

^ demnation, 

** Suppofing they had only flated the fadS| as they are now 
before us, are they to be confidered as fo irrevelant, that a 
court of common law would fay, “ This fentence i» repugnant 

to juflice, and is unwarranted on the ground on which it has 
proceeded ?” [The Matter of the Rolls here enumerated the 
fafts appearing on the French fentence, fuppofing them to have 
occurred in a Britijh court of Admiralty, and then proceeded.^ 

Suppofing all thefe circumttances to be brought before a 
court of Admiralty in this country, 1 think it would be quef- 
tionable, whether they would have permitted further proof; 

I apprehend the property would hardly have efcaped condem- 
nation in the firft inttance. What is the refuU of all the cafes 
that have' been determined? From them all, Mr. Juftice Le VidfhW 
Blanc collefts this principle, namely, that a fentence of a court of 
Admiralty is cencluftve as to all At profejfes to decide. Now is it Cell. 
pofiTible to fay, that this Court *id not profefs to decide, whe- 
ther this was or was not enemy's property. It was the 
only quettion they did profefs to decide, for there is no other 
quettion ftated by them upon which their decifion could pro- 
ceed, except that of. Whether the property belonged to enemies or 
neutrals? And therefore wc do not only not contradittt any 
cafe, that has been decided, by affirming the judgment of the 
Court below ; but we are bound fo to do, by all the principks 
of thefe cafes : and we fhould contradi£f them if we did not af- 
firm the fentence of the Court of Madras,^ 

Lord Glenbervie,^*^*^ I only wife to make one obfervation on 
the cate of Pollard v. Bell. It feems quite other wife as to the 
fa£l in that cafe, from this wiilch has been fo ably ftated here >, 
and I entirely concur in opinion, as it has been now delivered. 

In the cafe of Pollard v. Bell^ the French court did not profefs to go 
on the ground of enemfs property* Here they do prof eft to go on tin 
ground of enemy* s property* Whether they ought or ought not 
to have come to t^iis cojj^ufion is another quettion, but it is 

cl.^1 
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dear that in Poliardv, Bell^thzt particular court did not do fo } 
it di4 not decide on the ground qf enemy’s property or not ; 
but they declare merely, that the fl)ip is confifcated becaufe (he 
had a bclligereot captain or fupercargo on board. Now that be- 
ing the cafe, and the fentence not having fo prof ITed to proceed, 
the very firft fa£t that was ftated in that cafe was, that th pif 
^vas neutral property. The warranty was on the fliip, though the 
infurance was on the goods on board ; that beinef fo, it appears 
that that cafe is not at all on the fa£ts of it, refcmbling this.” 

Sir William Zeett, — ^^Erom the cafe of Pollard \\ Belh it ap- 
pears clearly, that the French Court of Aamiralty had been 
guilty of great inattention in their own edicts : but by this inac- 
curacy they brouglit the fa^ts out dillindly to the view of an 
Englp court of common lav/, and thereby enabled them to givp 
the decifion they had given.” Judgment affirmed. 

In a ftill more recent cafe, one of the points was, as to the 
conclufivcnefs of an Admiralty fentence. Mr. Juftice Law^ 
rence and Mr. JuRice Le Blanc faid, that, after the repented de- 
terminations on the fubjefi, they could not allow the queftion to 
be again argued, unlefs the matter could be carried by appeal to 
the Houfe of Lords, which, ii4fce prefent cafe, it could not be, 
from the lhape in which that caufe Rood before the court. 

But the point was at that very time dependirig in the Iloufe 
of Lo^ds, upon an appeal from Scotland^ and upon the fecond 
hearing of which, all the Judges were fummoned. I was one 
or tlie counfel, and, by the exprcfs order of their lordfhipS| in 
order to fet this point at reft for ever, we were defired to argue 
at the bar the queftion of the admiffibility in evidence of a fen- 
tence of a foreign Court of Admiralty, in an aftion upon a po- 
licy of infurance, in order to falffy a warrantyof neutrality. And 
mature deliberation, although there was fome difference of 
opinion about fome fpecial ciircumftances, all the Judges were 
unanimous in declaring, that after the continued praftice which 
had taken place from the earlieft period, in which, in actions on 
policies of infurance, queftions had arifen on warranties, to ad- 
mit fuch fc'itcnces as evidence, not only as conclufive in rem^ but 
alfo as conclufive of the feveral matters they purpofe to decide di- 
was too late to examine the pradtife of admitting them 
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to the extent, to which they had been receivexl, fuppofing that C H A 
praflice might have at firft appeared to have been doubtful, ^ 
upon the argument, that, on the authority of thofe dccifions, 
men had a£led for a long feries of years, and entered into con- 
trails of affurance in this country, with a perfeft knowledge 
of fuch deciftons, and in expeitation of the queftions arifirig 
out of fuch contrails, to which fuch decihons are applicable^ 
being ruled by them. And as to the fuppofed uncertainty that 
had prevailed in our Courts upon the conftruflion of foreign 
fentenccs, Lord Alvanle^^ Chief Jullice of the Court of Common 
Pleas, faid the doilrine laid down in Kindcrjley v. Chafe (lupra) 
appeared to him be ft calculated to do away that uncertainty. 

Lord Ellenhoroughy Ch. J. of the King’s Bench, who was ne- 
cefTarily abfent at Guildhall when the Houfe of Lords decided 
the caufe of Lcihian v. Henderfon^ but whofe concurrence in the 
judgment then pronouncitd was declared by Lord Eldon (Lord 
Chancellor), had foon after an opportunity of declaring from the 
bench of his own court what he conceived to be the cfFeil of 
that decifion. In deliverinjr the judgment of the Court in 
Bolton V. Gladflom^ his Lordfhip laid, Since the judgment of ^ Eait. 155. 
«« the Houfe ofj Lords in Lothian v. Henderfony it may now be 
aflumed as the fettled doilrine of a Court of Englfh law, that 
all fcntcnces of foreign Courts of competent jurifdiilion to 
decide queftions of prize, are to be received here as conclu- 
de live evidence in aflions upon policies of aflurance, upon 
every fubjedl immediately and properly within the jurif- 
** didion of fuch foreign Courts, and upon which they have 
profelTed to decide judicially.” 

But they muft decide upon the point diftinClly, in order to 
affefl a warranty or reprefentation in a policy of infurance. 

That they meant to decide the point is not to be colle£led by in- 
ference or argument, but by fpecific affirmation. Lord ElUm^ 
borough fo declared on the trial of an aflion on a policy of in- Fifhcr 
furance on the Ihip JujWy nprefmUd ns an American, at and 
from London to Africa^ during her ftay and trade there, and 
from thence to her port or ports of difeharge in the IVe/i t 
Indies, ^ 

The fliip was captured by a French privateer, carried into 
Martinique^ and ,#|||dcnincd in tne Vicc-Adrairalty i 
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CHAP. Court. To falfify the reprefentation of neutralityf the dc- 
, fendant now gave in evidence the fentence of condemnation. 
This ftated^ <« that it refulted evidently from the papers on 
hoard 5 that the expedition of the faid fliip her cargo^ 

and the operations of her captain on the coaft of jffrica^ 
were for account of the brothers Geddes, merchants of London, 
** nvho had^ to mafque the Engliih property of this outfit borrowed the 
** ii^merican flag and pajfport f the faid Jhip Juno, and taken for 
ttseer agent and partner in this expedition Captain Fifchcr, 
reified with a certificate of a citizen of the United States.** The 
fentence afterwards went on to declare as good and valid prize 
the (lave Hiip Juno^ and to confifeate the faid Ihip and her cargo 
to the profit of the captors, without dating any fpecific grounds 
for the condemnation. 

Lord Elknborough. Wc (hew a fufiicient refpeft for French 
fetitences, if we attach credit in our courts to what they dif- 
tinfilly fay. It is often painful to go this length, cotiiidering 
the piratical way in which they proceed. But this fentence docs 
not fay that the diip was not *jimerican ; and it is not to be 
conlidered as evidence of what it does not fpecifically affirm. 
I dare fay fuch fentences will be pofitive enough in future, 
lince thofe who frame them are difpofed to confider every thing 
aa good prize againft all mankind. When they do fpcak out, 
I will give them the fame efiefl here which they receive in other 
places. But there is no proof in the prefent cafe that the pro- 
perty was not American^ although fuch an inference might be 
drawn from certain indireii ftatements in the fentence now pre- 
fented to us.’' Verdidl for the plaintiff. 

Mich T enfuing term a motion was made for a new trial : and 

49 G- 3* it|p5 contended Jby the counfcl for the defendant, that it nc- 

cc^ily refulted ^rom the terms of the fentence of the French 
Admiralty Court, that the Ship funo and her cargo were not 
American^ although this was not pofithely averred in any part of 
it and that, according to the principle of former dccifions, the 
fentence of a foreign Couct of competent jurifdiaion muft be 
taken at coticlufive evidence of the fafls upon which it evi- 
deolly proceeds. 
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(hip or her cargo not being Amnnean* Is there any cafe in chap. 
which it has been held that Judges mud fi(h for a meanings xviif. ^ 
when a fentence of this kind is prodneed to them. Here the 
foreign Court feems not to have any fettled opinion upon the 
fubje£t) and not to have Igiown or cared on what grounds it 
proceeded to a condemnation. It is by an overftrained comity 
that thefe fentences are received as conclufive evidence of the 
fadis which they pofitively aver and upon which they fpeci- 
fically pTofefs to be founded. 

The other Judges were of the fame opinion^ and the rule 
was refufed. 


The general refult of all thefe cafes feems to be this ; that 
where a man has warranted^ by his contraft of infurance» thas 
his property is neutral, and the belligerent country condemns 
that very property as belonging to an enemy, however (abfurd 
that decifion may be, this is concluGve evidence that the war- 
ranty contained in the contradl is falfe : but if the belligerent 
country condemn as prize, not adverting to the queftion of neu- 
trality at all, but dating the ground to be a violation of fome 
rule, which they have adopted for their own government in the 
decifion of quedions of prize, it may or may not be a jud ground 
of condemnation as between the belligerent and the neutral, but 
it cannot at all operate to prove the truth or falfehood of a fadlf 
afierted in a contraff of infurance, and which may be perfcftly 
true, quite confidently with the judice of their decifion. The 
following cafe proceeds entirely on this principle ; for tlic 
French fentence does not once mention the queftion of neutrality. 

In an adion on a policy of infurance on the captain’s goods Calvert v. 
and private adventure, warranted American property, on board 
the fliip Friends^ at and from London to Virginia^ a fentence of a Rep. 523. 
French Court of Admiralty was produced, which was to the 
following cfFe£l: : « Forafmuch as the true deftinatlon of the 
Ihip was for the iilands, having been hired and loaded 

St London^ and that there has been found on boird her 80 bar- 
rcls of gunpowder \ the court declares the faid brig Friends^ 

together with her cargo, ^ 

The court of King's Ben^ held that this fentence was not 
conclufive againl^^ " of neutrality, fa£ts of the 
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CHAP* cafe and the reafons exprefsly given, leading to a contrary con- 
^ clufion. If the fcntcnce, indeed, had condemned the goods, be- 
caufe they were the property of an enemy, that judgment would 
have been conciufive, but they have given other reafons for 
their fentencc. 

The following cafe upon the forfeiture of neutrality has been 
as to one of the main points of it, namely the right of nations at 
war, to fearch neutral (hips, overturned by a decifion of the 
High Court of Admiralty, and alfo by one in the Court of 
King’s Bench. 

SaiDu^ci V. It was an aflion brought upon a policy of infurance on the 
^ Tufenn ftiip, •warranted neutral. At the trial a 
verdi£l was found for the plaintiffs, fubjedl to the opinion of the 
Court, upon a cafe Rating, That the plaintiffs were Tufean fub- 
jedls refident at Leghorny and the foie owners of the (hip in 
queflion: that the Riip, having neutral goods on board configned 
to Lotidofty was captured off the coaft of Barbary by a Spanijh 
reffeh That (lie was carried intoS^^f;/, and there condemned as 
prize ; which fentence upon appeal to a fuperior court, was rc- 
Tcrfcd; but upon further appeal, the laft fentence was re- 
verfed, and the hrR confirmed. That the grounds of condem* 
nation were two; ift, That the (hip Thetis refufed to be 
fearched, and refitted with force, having fired at the (hip of the 
Spanhardy and continued firing, after the Spani/h colours were 
hoitted: 2d, That the Thetis had no charter-party on board. 
The captain anfwtrs thefc two grounds thus: ifl. That he re- 
fitted and fired, the Spaniard having hailed him under falfe co- 
lours ; 2 d, That he had taken the goods on board by the piece, 
and that (he was a general (hip ; in w^hich cafe a manifcfto was 
fuflicient, without a charter-party. The fentence of the laft 
court admits the fiiip to be neutral ; for it ftates It to be “ the 
(hip Thetijy a Tu/can (hip, but condemns her as good and 
lawful prize. 

Lord Mansfield was abfent at the argument of this cafe. 

Mr. Jufticc Willes, — This is clearly a neutral (hip. Some- 
thing was laid in argument about barratry ; but I do not think 
tto awl of the captain in this cafei>'"puiits.,to that offence. The 
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fecond ground of condemnation is given up by the counfel ; and c H A F. 
the remaining queftion is, whether the captain has been guilty of > — iu_‘ 
fuch a breach of neutrality, as (hould aSe£t the owners. If a 
fliip be neutral, and ftie be flopped, thofe, who ftop her, mud 
pay for the detention. But it is faid flic muft ftop to be fearched. 
f find no authority for fuch a pofition. Befides, the circumltances 
arc very fufpicious. The captain feems to have a^ed properly. 

Stoppage is always at the peril of the captors.** 

Mr. Juftice I take the principle laid down at the 

bar to be true, that a fliip warranted neutral muft condu£I her« 
felf fo as not to forfeit her neutrality. But the fads of this cafe 
do not admit of the application. 1 do not find, that a neutral 
fliip muft fubmit to be fearched. It is rather an ad of fuperior 
force, always re(i(kd when the party is able ; and the right falls 
within this pofirion, that the fearcher does it at his peril. If he 
find anything contraband, or the property of an enemy, he is 
juftified : if not, he pays cofts. Is there any thing to juftify the 
fearch in this cafe ? Certainly not, for the cargo was neutral. 

As to the next queilion, her not having a charter-^arty, this 
cleaily Ic not required by the law of nations ; and it appears from 
the cafe that (lie was a genera! fliip, and although it may be con» 
trary to ^particular ordinance of Spain to fail without a charter 
party, other nations are not bound to take notice of fuch ordi- 
nance, unlefs in virtue of fome treaty' fubfifting between two 
ftates, by which they fubmit to be bound by fuch ordinance. 

That is not the cafe here, and therefore it falls within one of the 
perils iiifured againft.” 

Mr. Juftice Bullcr . — It is not ncceflary to give an opinion 
as to barratry ; but I take it to mean a wilful ad of the captain 
to the injury of the owners. This would have been barratry, if 
it liad been an ad, which forfeits the neutrality. I do not agree 
that the property muft continue neutral during the whole voyage. ^ 

If it be neutral at the time of failing, it is fuflicient ; and if a war ^ 
break out next day, the underwriter is liable. The anfwer given 
to the claim of fearch is conclufive, that the party does it at his 
peril i juft like the cafe of Cuftom-boufe officers. The pradice 
cf the Admiralty confirms it i for they give cofts in cafes of im- 
proper detention : which they would not do, if neutral (hips 
were, at all eventSi bable tqj^ftopc. Detention by particular 

ordinances^ 
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CHAP, ordinances, which do not forna a part of the law of natiions, is a 

XVIH ' r » 

rilk within the policy. At firft I compared this cafe in my own 

mind to that of an illegal voyage; but they are no way Gmilar ; 
for a (hip is only bound to take notice of the laws of the country 
(he fails from, and of that to which (he fails ; but not the parti- 
cular ordinances of other powers/' Judgment was accordingly 
given for the plaintiff. 

Canelis This Cafe, thus decided, came under the condderation of the 
?rerm Rep! Court of King’s Bench in the year 1 799. It was an action on a 
ajo. policy ou goods in the (hip Difpatohy warranted Danijh fiip and 
property^ The lofs was alleged to be by capture. A fentcncc of 
a Btiiijb Court of Admiralty was produced, dating, that the 
faid neutral fli ip with the cargo, being l}amjh property, 

had been under the authority of the law of nations and of war, 
and agreeably to exiding treaties flopped and detained by the 
commander of one of his majedy’s (hips, and by him feat to- 
wards the port of Mole S. Nicholas^ for the purpofe of being legally 
examined^ under the command of Barrett, a midfliipman, and 
two feamen ; and that on the near approach to the port, the 
snafter, fupercargo, and crew of the (aid (hip, had, in direct 
violation and breach of their neutrality as Danyb fuhje^s, and con- 
trary to the latu of nations and the faith of treaties, forcibly ref- 
cued and taken and kept pofleffion thereof till again captured by 
« French privateer, and (be was again captured by one of his 
majefty’s (liips ; and the faid neutral (hip and cargo were there-* 
fore adjudged good prize* 

The Court was of opinion, that the fentcncc of the Court of 
Admiralty was conclufive that this vefiel bad fo condufled her- 
felf as to forfeit her neutrality ; by afling in violation of that 
neutrality, and contrary to the law of nations and faith of trea- 
ties. That as to the queftion concCTning the right of foarchirtg 
neutrals, it was laid by the-Coort, that before the late armed neu- 
trality it was confidered in this country, and fo decided in many 
cafes, that the right of fearching neutrals was part of the law of 
nationji ; and that fuch right was fuppofed to be founded on rea- 
son. Judgment was given for the defendant. 

The Court, however, in the above cafe, faid, they did not 
to overturn the cafe of Sa/oucci v* Jofmfon, for in that cafe 
of Admiralty had no j@^dflft/as:as in the prefent cafe, 

that 
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that the flilp had forfeited her neutrality. But the point 

there mentioned that a neutral ihip need not fubtnu to be 
fearched, cannot be fupported ; for it is laid down in Vatiel^ that 
this right clearly exifts, without which the commerce of contra- 
band goods could not be prevented. 

Befides which, in a late cafe in the Court of Admiralty, 
Sir W'illiam Scott thus dates the law : ** That the right of vifiting 
and fcarching merchant fliips upon the high feas, whatever be 
the (hips, whatever be the cargoes, whatever be the c^flinationsj 
is an inconteftible right of the lawfully commifiioned cruizers of 
a belligerent nation ; becaufe till they arc vifiied and fearched, 
it does not appear what the (hips, or the cargoes, or the deftina- 
tions are ; and it is for the purpofc of afeertaining thofe points, 
that the neceflity of this right of vifitation and fearch exids. 
This right is fo clear in principle that no man can deny it, who 
admits the legality of maritime capture 5 becaufe if you arc nor at 
liberty to afeertain by fufllcient enquiry whether there is pro- 
perty that can legally be captured, it is impolTible to capture. 
Even thofe who contend for the inadmidible rule, that fret Jbips 
make free goods^ mud admit the exercife of this right at lead for 
the purpofc of afeertaining whether the (liips are free (hips, or 
not. 'I'he right is equally clear in praflicc, for praflice is uni- 
form and univerfal upon the fubjed. The many European treaties 
which refer to this right, refer to it as pre-exiding, and merely 
regulate the exercife of it. All writers upon the law of nations 
unanimoufly acknowledge it, without the exception even of Uuh- 
ner himfelf, the great champion of neutral privileges. In (hort, 
no man in the lead degree converfant in fubjefisof this kind, 
has ever, that Ilcnow of, breathed a doubt upon it. The right 
mud unqucdionably be exercifed with as little of perfonal hardi* 
nefs and of vexation in the mode as poiSble ; but foften it as 
much as* you can, it is dill a right of force, though of lawful 
force, fomething in the nature of civil procefs, where force is 
employed, but a lawful force, •which cannot lawfully be reffled*^ 
In another place, this very learned perfon adds, « The penalty 
for the violent contravention of this right is the confifeation of 
the property fo withheld from vidtation and fcarch (a).’’ 

(«) I am forty that I cannot franfcrlbe more o' ih»* judgment, fo fraught with learn* 
kig, and fo eloquent in its ootnpofition s but it is the lefs to be Utnented, as Dr Ribmfon 
hn gratified the public by puVI'^iog ** 'Mge, as pronounced, la a pamphlet intitnled 
m Report ^ the Canmev. 


CHAP. 

XVJM, 

’ 

Vattei.boot 
cli 7. 

f. 114. 


The Maria, 
pjulfen, 
Mailer, de- 
cided the 
lirh June 
179 Q» and 
the report 
puhlilhed by 
Dr. Robiii- 
fon. 



$02 

CHAP. 

XVIII. 


ThtlJufTon 
V. Sbeddon* 
a New Rep. 
siS. and 
fee Star. 

41 Cco. Ill, 
ch. 160. 
f. 40. 


OF NON*COMPLlANCE, isfc. 

Thcfe ate the cafes which have been decided, relative to the 
judgments of foreign courts being concluflve, and the efFefts 
which they have upon the contra£l of infurance : and from all 
of them it fhould feem, that this general doctrine may be col« 
levied ; That wherever the ground of the lentence is manifeft, 
and it appears to have proceeded exprefsly upon the point in ifTue 
between the parties ; or wherever the fentence is general, and 
no fpecial ground is dated, there it (hall be concluGve .and bind- 
ing, and the ^ourts here will not take upon themfelves, in a col- 
lateral way, to review the proceedings of a forum, having com- 
petent jurifdiftion of the fubje£t matter. But If the fentence 
be fo ambiguous and doubtful, that it is difFictilt to fay on what 
groi^d the decidoa turned ; there evidence will be allowed in 
order to explain. And if the fentence upon the face of it be 
founded upon partial ordinances alone, the infured (liall not be 
deprived of his indemnity i becaufe, to ufe the words of Mr. Juf- 
tice Bulhi\ any detention, by particular ordinances or decrees, 
which contravene, or do not form a part of the law of nations^ 
is a rilk within a policy of infurance* 

If an infured declare upon a total lofs by capture, and after 
proving a capture (hew that a re-capture took place, upon which 
proceedings were had in the Admiralty, the Court of Common 
Pleas held he cannot recover even the amount of the falvage, 
proceedings and fale from the infurers, without proving the 
proceedings in the Admiralty under the fcal of that Court, if the 
infurcr chufes to infifl: upon it. 
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CHAPTER THE NINETEENTH. 
Of Return of Premium. 


T TAVING In fcveral chapters fpolcen fully of the various 
cafes, in which policies of infurance are cither abfolutcJy 
void, or arc*rendcred of no cfFeft by the failure of tlie infured 
in the performance of fome of thofc conditions, which he had 
taken upon himfelf : the next obje£t of our inquiry will b|^ in 
what cafes, and under what circumftancesj there ihall be a re- 
turn of premium. 

In all countries, in which infurances have been known, it has 
been a cuftom, coeval with the contrail itfelf, that where pro- 
perty has been infured to a larger amount than the real value, 
the infurer fliall return the overplus premium ; or if it happen 
that goods are infured to come In certain (hips from abroad, but 
are not in fa^ (hipped, the premium (hall be returned. If the 
fliip be arrived before the policy is made, and the underwriter is 
acquainted with the arrival, but the infured is not» it (hould feeili 
the latter will be entitled to have bis premium redored, on the 
ground of fraud. But if both parties be Ignorant of the arrival, 
and the policy be (as it ufually is) or not loj}^ I think in that 
cafe the underwriter (hould retain i becaufe under fuch a policy, 
if the (hip had been loft, at the time of fubferibing, he would 
have been liable to ^ay the amount of his fubfeription. The 
partie^s themfelves frequently infert claufes in the policy, dating, 
that upon the happening of a certain event, there (hall be a re- 
turn of premium. Thefe claufes have a binding operation upon 
the parties; and the cpnftru£tion of them Is a matter for the 
court, and not for the jury, to dctcrminc.~In Ihort, if the (Jiip, 
or property infured, was never brought within the terms of the 
vt^ritten contract, fo that the infurer never has run any rilk, the 
premium mull be returned. 

The principle upon which the whole, of this doftrlne depends, 
is fimole and nlain. ^no doubt or ambierultv. The 
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c H A ?• rifk or peril is the confideration for which the premium is to be 
, , paid : if the rifk be not run, the confideration for the premium 

Pothier, » Sind equity implies a condition, that the infurer lhall not 

“ Butr the price of running a rifk, if, in faft, he runs none. It 

is juft like the contrafl of bargain and fale ; for if the thing 
No^ss delivered, the party who agreed to buy, is not liable 

Cowp. 66S. to pay. Thus to whatever caufe it be owing, that the rilk is not 
run, as the money was put into the hands of the infurer, merely 
for the rilk of indemnifying the infured, the purpofe having 
failed, he cannot have a right to retain the fum fo depofited for 
a fpecial caufe. 


Mt.ti, Accordingly in an a£I)on of indebitatus ajfumpfti brought by the 

i*5ho”*i5S. for 5/. received by the defendant to the plaintiff’s ufc, 

where the general ifluc was pleaded ; it appi^ared in evidence, 
that one Barhdale had made a policy of infurance upon account 
for 5/> premium in the piainrifF’s name, and that he had paid 
the faid premium to the defendant, and that Baridaie had no 
goods then on board, and fo the policy was void. "J'o this a£bion 
two ofajefrions were taken: ift, That it (hould have been 
brought in Barhdale^ % name, which was over-ruled. adly, That 
this ought to have been a fpecial aflion on the cuftom of mer- 
chants. Lord Chief Juftice Holt cited a cafe of money depofited 
upon a wager concerning a race, that the party winning might 
. bring an a^ion of indebitatus ajfumpftt^ for money received to his 
ufe ; for now by the fubfequent matter it is become as fuch. 
And as to the cafe in queilion, the money is not only to be re. 
turned by fhe cuftom, h^t the policy is made originally void, the 
party, for whofe ufe it was made, having no goods on board i fo 
that by this difeovery the money was received without any rcafon, 
oecafion, or confideration, and confequently it was received ori- 
ginally to the plaintiff’s ufe. And fo judgment was given for 
the plaintiff^ 


I cite this cafe for two purpofes^ becaufe it ferves to (hew in 
what form of a£rion the plaintiff ought to demand a return of 
premium : and it alfo points otu, that aa early as the beginning 
of the reign of William (if Mary^ the true principle, on which 
the premium ought to be returned, was fully cftablilhcd. It 
in the' intsodu£lion to this chapter, that claufes are 

coBtawing eon- 
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tfiiibns^ on, the performance or non-^performance of which, the c H A fc 
premium is returnable ; that to decide upon the conftruc- . 
tion of fuch conditions is the province of the Court, and not of 
the jury. Such a cafe occutSi which may properly be men- 
tioned here. 

This a£Iion wras brought againft an underwritefj for a return Simona md 
of premium. The material part of the policy was in thefe 
words ; At and from any port or ports in Grenada to London^ Dougi, *55., 
" on any (hip or (hips that fliall fail on or between the firft of 
and the firft of Augnji 1778, at 18 guineas percent, to 
return 8/. percent, if fhe fails from any of the Wejt India IJlands^ 

•with convoy far the Voyage^ and arrives'* At the bottom there 
was a written declaration that the policy was on fugatt (the 
mufeovado valued at 20/. per hogihead) for account of L. ^ 
being on the firft fugars which (hall be (hipped for that account. 

The (hip the Hanhey failed with convoy, within the time limited, 
having on board 51 hog(headsof mufeovado fugar, belonging to 
L. ^ She arrived fafe in the Downs, where the convoy left 
her V convoy neyei^ coming farther, and indeed feldom beyondi 
Porifmouih. After (he had parted with the convoy, (lie ftruck 
on a bank called the Pan Sand, at Margate, and 1 1 of the 5 1 
calks of fugar were wa(hed overboard, and the red damaged.* 

The (hip was afterwards got oif the bank, and proceeded up the 
river, arrived fafe in the port of London, and was reported at the 
cuftoni-houfe. The fugars faved were takep out at Margate, 
and, after undergoing a fort of cure, by a perfon fent from town 
for that purpofe, they were carried tc^ London In other veflels ; 
and the 40 hog(head$ being fold, produced 340/. inftcad o£ 

800/. which was their valuation in the policy. The defendant 
bad paid into cdurt the value of the fugars loft, and a return of 
8/. per cent, on 340/. The plaintiffs infilled, that they were 
entitled to have 8/. per cent, alfo returned on the valued price of 
the eleven hogfheada of fugar which were loft, and on tho 
difimnee between what the remaining forty hogiheacis pro- 
duced, and thieir valued price. At the trial, befoce Lord Mmf* 
jfietd, the plaintiffs had a verdi^ to the full amount of their de- 
mand. Tile chief queftion, upon the motion for a new trial# 
was^ To what the word « arrives'* was intended to apply ? ^ 
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^ XI^ I'Ord Mansjitld . — ** The ancient form of a policy of infur-i 

« * ®ricCj which is Hill retained^ is, in itfelf, very inaccurnte \ but 

length of time, and a variety ol difcuirions and decifions, have 
reduced it to certainty. It is ama^/mg, when additional claufes 
arc intrcduced, that the merchants do not rake fotne advice in 
framing them, or bellow more confideration upon them them- 
felves* 1 do not recollc^I an addition made, which has not 
created doubts on tlie conllrudion of it. Here a word or two 
more would have rendered the whole perfe£lly clear. However, 

, 1 have no doubt how we muft conftruc this policy. Dangers of 
the fca arc the fame in time of peace and of war \ but war in- 
troduces hazards of another fort, cltpending on a variety of cir* 
cumftances, fome known, others not, for which an additional 
premium muH be paid. Thofe haz irds are diminiOied by the 
prote£lion of convoy, and if the infured will warrant a depar- 
ture with convoy, there is a diminution of the additional pre- 
mium. If the infured will not warrant a departure with con- 
voy, he pays the full premium, and in that cafe the underwriter 
fays, ** If it turn out that the ftiip departs with convoy, I will 
•* return part of the premium.” But a lliip may fail with con- 
voy, and be feparated from it by a ftorm, or other accident, in a 
day or two, and lofc its proteflion. On a warranty to fail with 
convoy, that would not be a breach of the condition ; but to 
guard againft that rilk, the infured adds, in policies of the pre- 
fent fort, the fliip mud not only fail with convoy, but (he muft 
arrive^ to entitle me to the return.” The words, larr/vf/, 
do not mean that the (hip fltall arrive in the company of the 
convoy, but only that (he herfclf (hall arrive. If (he does, that 
(hews, either that flte Tiad convoy the whole way, or did not 
want it. But, in the ftipulation for the return of premium, no 
regard is had by the parties to the condition of the goods on the 
arrival of the (hip. The conilrudion, contended for by the de- 
fendant, fs adding a comment longer than the text* If it had 
been meant that no return (hould be made, unlefs all the goods 
arrived /afet .they would have faid, ** if the (hip arrive tvith all 
•• tbi g^ds^ or wtb all the goods ** The total or partial 

lofs of the goods was the fubje^; of the indemnity, and ihuft be 
paid for by the underwriter. But, as to the return of the addU 
tional premium, whether tte goods arrive fafe or not, makes no 
patf^ ' *he queftion* The fingle principle which muft govern 

! , . “ 



OF RETURN OF PREMIUM, 


507 


IS, that ill the events which have happened, the war rifle has been C 'H A P, 
Xated too high.'* " ^ j 

Mr. Juftice WUUs^ and Mr, Juftice Apburjl^ were of the 
faxc opinion, 

Mr, Jufiice Buller. — « I am of the fame opinion. Thi quef* . 
tlon is /Ir the deeijim of ths Courts not of a jury^ fince it arlfes on 
‘ the conllru&ion of a written inflrument. What gives rife to an 
inercafe of the premium ? The danger of capture. When that 
danger is diminiflicd, the coiiftruftion muft be, that there fliall 
be a proportional return* of premium,” The rule for a new trial 
was accordingly difeharged. 

So alfo ill a later cafe, where, in a 'policy on freight, this and 

claufe was found, to return loL per cent Af the Jloip failed with oiheis v. 

“ convoy and arrived it was contended at thfe bar that, although Rep. 

the Ihip failed with convoy, and although (he arrived at her port 4®** 
of (leitiiiaiioii ; yet as flic had been captured and recaptured 
during the voyage, and had paid falvage to the re-captors, 'the 
plaintids (tlie afl'uied) were not entitled to a return of premium 
w'ithiii the true conftruiSliou of the above claufe. 

Lord Kenyon delivered the unanimous opinion of the Court : 

I agree vvitn the counfel for the defendant, that every arrival of 
the Ihip at her port of deilination would not be an arrival with- 
in the fair conftruflion of this memorandum"'; fuch, for iiiftance, 
as an arrival in the pofleffion of an enemy at a neutral port; or 
an arrival at her port in P'ingland^^ the property of other perfons 
after a capture. But in order to fatisfy the meaning of the 
morandum, it flioiild be all arrival at the defined port in the coutft 
of her voyage. It is now too late to controvert the authority of 
Hamilton v. Mendes, even if we were difpofed tq do fo, which I 
am not, where it was holden that though the aflured may aban- 
don, on hearing of a capture, yet if they do not abandon, 
and the, Ihip be afterwards recaptured, it 'muft be con^^l 
fidcred as if (he had' never been out of the ,poiF*flioa of thaS 
owners. It is 1 B years lince the cafe of Simond v, Boydell was 
decided ; that cafe mufl; be well known in the cQi| j^j||p ial 
world ; and if the parties in. this cafe had 
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morandum importi they would have added after arriwdt “ fafcly 
from the enemy,” of fome words to that effeft. But the 
words here ufed are not equivocal ; and we ought not to depart 
from them : it would be attended with great mifehief and incon- 
venience if in conftruing contrafls of this kind we were not to 
decide according to the words ufed by the contraAing parties* 
Suppofe this queftion had arifeii on a contrail under feal, and 
an a6lion of covenant had been brought, affigning as a breach 
the non-arrival of the (hip at the port of London^ the anfwcr that 
in fail the (hip did arrive there in the courfe of her voyage 
would have been decifive. And if fo, this memorandum muft 
receive the fame conftrufiion in this aftion. On the gram- 
matical con(lru£lion of the words, which is the fafeft rule to go 
by, I am of opinion that the verdict obtained by the plaintiff 
ought not to be fet a(ide {a). 


Cowp. 66^. gy EtJgland^ it has been clearly fettled, that whe- 

ther the caufe of the rifk not being run, is attributable to the 
^faulty or pleafure of ^ the infured, ftill the premium is to be 
returned. Foreign writers have in fome meafurc differed in 
opinion upon this point \ and it may not be improper to obferve 
how far they vary or agree with our own. The Italian writers 
agree with us, that the contrail in queftion is conditional, and 
that the rifk is the very efience and main fpripg of the whole. 
But ftill they infift and contend, that it is not lawful for the 
aflured, by their own all, to break the contrail ; and that in 
fuch a cafe, the infurer is not obliged to return the premium*, 


/a«*]ey v. ^ («) In a Ute cafe in the Common Pleas, there was the fbibwins claufe for a return of 

DuflT, 2 BoC p'emium in a policy << at and i'rom Oj^rr9 to with liberty to couch at any ports 
St Pull. HI. on the coaft of Ftrtugal to join oonvoy* particulaily at Lifion, to return 6/. ptr ant. if 
aiwda^re'* cwvty frm the aaft </ Portugal and anrri/e.’* The ihip failed from Oporto 

if Jbt dfpart under the piote^ion of a floop and cutter appointed to proced the trade uf chat place to 
Jfrom, Party- Lifion, from whence it was to fiil tinder a larger convoy to England* In the way to 
gat and or- the Beet was diCperfcJ, and this ihip ran for England and arrived. It was con- 

•*®^®** **“^ **^ Aiphad not failed frm the coaft of P«r/«r^o/ with convoy. But the 
lineworth^ " ***** having failed from Oporto, with a convoy duly appohitcd, with a doirw 

% Bof. ^r' M intention to proceed to England, though by defice of the Admiral, VJhon wai to be 
in Che w^y, the condition, on which the return of premium was to he made, hai^ 
!mk performed. , 

caCcs where the words and arrhed follow other conditlonf, thofo words 
^^n which overrides all the other B^uUtions j and no arrival at any l«- 

Sfill An, nnlidlk cbif wmffeA nrtSvmm at iVb ultSmar^ lUttt af doASoJCtott. 
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'They hold indeed^ that if the voyage be put an end to by any Chap. 
accidents fuch as the fliip being burnt, or by public authority ; , ^ 

or if more goods were bofid fide infured than were aftually on r„ccui, 
board: in the former cafes, the whole 5 and in the latter, a J'j^ 'S**** 
proportional part of the premium fliould be returned. But if 
a man fay he has goods on board, and infure them, knowing 
chat he has none, they alk this queftion : << An aflecurator te- 

neatur reftituere pretium, eo quod in navi non fuerunt Roccus, 
merces ? Videbatur aflecurator tencri ad reftitutionem pretii **• 

** recepti : fed in contrarium eft veriras, quod non folum non 
teneatur pretium reftituere, imo pofTic patere illud \ et ratio 
eft, quia licet emptio periculi non teneat in prsejudicium pro- santerna, 
miftbris, tamen in ejus favorem, ctin praejudicium aOecurati 
falfa aftertio bene tenet.’’ 


The French law- givers have, however, decided upon this point % Emerijofi, 
agreeably to our laws \ and have accordingly, in the famous or- 
diminces of Lenuis the Fourteenth, inferred an article declaring, tit. Aflur. 
that if the voyage is entirely broken up before the departure of 
the (hip, even by the aEt of the infured^ the infurance (hall be void, 
and the underwriter (hall return the premium, referving one half , 

per cent* for his trouble. This article affords fome fcope to 
Valin^ the very learned commentator upon thefe ordinances, to 
point out the advantages which the infured enjoys above the in- sVil. 93. 
furer,' in being thus able to put an end to the contraff, even 
after it is (igned, which the underwriter can by no means effefl. 

Indeed, when we conlider that the premium is nothing more 
than the price of the perils, which the underwriters ought to Pothier, 
run 5 and that the obligation to pay the premium contains this 
tacit condition, I will pay if the infurers run the ri/k s* it is 
perfe£lly confiftent with that principle, that when the rifle is not 
run, whatever be the caufe, the premium is not due to the in- 
furers. Accordingly in England^ it has always been the cuftom, ^ 

when the policy is cancelled, to return the premium, dedudfing c. 7. f. u* ' 
one half per cenU 

The generality of the rule here eftabliftied would feen^r 
extend it even to cafes of fraud on the part of the infured. rP 
the laws of France^ upon this fubjedt, have 
infured (hall be obliged to reftore to the infureR^^rSrer he 
jiias alfo to payjiim' pr 
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mium. This queftion relative to a return of premium,' in cafes 
of fraud, was very fqlly difeufied in tlv" chapter of fraud, End 
all the cafes fully cited ; to thlit chapter therefore I mull now 
refer the reader* 

Some of the {latqtes for preventing the exportation of wool, 
tmd other (laple commodities of the kingdom, and which, in 
^ order more elreflually to prevent fuch exportation, have declared 
Sfeante, policies of infurance on thofe articles to be null and void, have 
enafled that the premium fliajl not be reftored to the in- 
fured, 


CHAP. 

XIX. 


Vi.le ante, 

c. JO. 
p. iSi. 


79 Geo. II. 
c. 37. 

Vide fupra, 
c. 14. 


Dougl. 471, 


When a policy is void, being made without interefl, contrary 
to the flatute of the 19th Geo, the Second, if the Jhip has arrived 
fafe^ the Court will not allow the infured to recover back the pre- 
mium ; according to the old rule of law, in pari deltBo potior efl 
(onditio pojftdeniis^ But in the decifion of the cafe, in which this 
doftrinc was held, the court feemed to rely much upon the dif* 
tin£lion of contrails executed and executory : that this was a 
contraft executed^ the (liip having arrived before the demand was 
made ; but when a contraCl i^wutory is to be refciiidcd, it can 
only be done upon the equitable terms of putting all p.irties in 
their original (ituation* Mr. JuRice Wilks in this cafe differed 
in opinion from the reft of the court, for reafpns delivered by 
the learned judge, and which will appear in their proper place. 


^ and The plaintiffs had lent to Lanvfon, captain of the Lord HoVand 
Enjl Indiaman^ 26,c}oc/. for which he had given them a com- 
oion bond, in the penal fum of 52,000/. While he was with his 
* (hip at China^ the plaintiffs got a policy of iqfurancc, underwrit- 
ten by the defendant and others, which was in the following 
terms : At and from Chirsa to London^ beginning the adven- 
M ture upon the goods from the loading thereof on board the faid 
•f (hip at Catitof^ in Cbtn^ and upon the faid Jhip^ from and 
immediately following her arrival at Canton^ valued at 26,000/. 
being the amount of Captain Patrick Lawfon^s common bond, 
>jpayable t6 the parties as (hall on the back of this 

l^olicy; ijt bears date the 16th day of Decetnber^ 
afid ^ cate of a lofs, no other preofofintereft to be required tl>tt» 
of the faid hpnd: msarrdnted free from a%>erdge and 
Sf fid^gf to the i^urer*^* At the head pf thp 

' " Cfiptions 
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fubfcriptions was writteiii On a bond as above expreJJedJ* < 
Captain Lawfm failed from Lhina^ and arrived fafe with his pri- 
vilege (as it is called) or adventure, in London^ on the firit of 
July 17779 none of the events infured againll having happened* 
The receipt of the premium was acknowledged on the back of 
the policy. The infured brought this adfion for a return of 
the premium, on the ground that the policy being without iu- 
tereft, the contraft was void. The caufe came on before Lord 
Jil<\nsjieldy at Guildhall^ when his Lorilfliip was of opinion, that 
tiic policy was a gam ng policy, pronlbitcd by the {latute of 
39 Oeo^ 2. c. 37. and both parties equally guilty of a breach of 
tiic law ; that the rule, therefore, of mdior eji conditio pojfidentis^ 
was applicable to the cafe, and the plaintiiFs could not recover 
the premium. A verdid: was accordingly found for the de- 
fendant, agreeably to his Lordfliip's dircclions \ but, the next 
morning, he expreffed a doubt as to the propriety of his opiniom 
b 'catife the money had been paid upon an executory agreements 
which could never have been completed. A new tiial was then 
moved for, and fully argued. 

Lord MansfidcU — It is certainly true, in many inflances, 
that firfl thoughts are beft. I am now very much inclined to 
my firfl: opinion. There are two forts of policies of infurance: 
mercantile and gaming policies. The firit fort are contrads of 
indemnity, and of indemnity only ; and from that principle a 
great variety of dccifions and confequences have followed. The 
t'cond fort may be the fume in form ; but in them there is no 
contrad of indemnity ; becaufe there is no interell on which a 
lofs can accrue. They arc mere games of hazard ; like the calk 
of a die- In the prefent cafe, the nature of the infurance is 
known to both panics. The plaintiffs fay; We mean to 
game ; ftit wc give our rcafon for it; Captain Lawfofo^o^ts 
** us a fum of money, and we want to be fecure, in cafe he 
(hould not be in a fituation to pay us.” It was a hedge, but 
they had no intcreft ; for if the fhip had been loft, and the un- ’ 
derwriters had paid, illill the plaintiffs would have been entitled 
to recover the amount of the bond from Lanv/on. Thiti then ^ 
a gaming policy, and againft an ad of parliamenc ; and therap 
fore it is clear that the Court will not aflift cither partyrj^ord- 
ing to the well-known rule that in pari ddiSo^ &G^P^what 
the defen^igt's . that of the 
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muft draw their remedy from pure fountains. I have retumeS 
to my old opinion j fometimes you mif$ the marki by taking too. 
long an aim.'' 


Vide ante, 
c. lo. 


Mr. Juftice Willes* — ** I (hall make no apology for differing 
from the reft of the court in a cafe where fuch great abilities 
have entertained two different opinions. The premium has 
been paid, and yet no riik run ; for the policy was void 
from the beginning, and the infured could not have recovered 
from the underwriters if the (hip had been loft. But I cannot 
think it a gaming policy. It does not appear to ipe that the 
parties had any idea they were entering into an illegal contraO. 
The whole was difclofcd, and they thought there was an intereft. 
This was a miftake ; but it is a new point of law. The cafcj) 
cited from precedents in Chancery, is not, perhaps, decifive, but 
it goes a great way \ and it would be very hard that a party 
ihould lofe that which he has paid under a mere miftake. I 
think, in confcience, the defendant ought to refund the premium."'' 


Mr. Juftice AJhhurJi. — ** I am clear that there ought not to. 
be a new trial. A policy of infurance ought to be a mere con* 
traft of indemnity, and nothing more ; but here the money 
might have been paid twice ; which (hews decifively that this 
was a gaming policy." 


Mr. Juftice ** It is very clear to me that the plaintiffs 

ought not to recover. There was no fraud on the part of the 
underwriters, nor any miftake in matter of fuB, If the law was 
miftaken, the rule applies, that ignora?iiia juris non excufat. This 
was a mere gaming policy, without inteieft. There is a found 
diftin£iion between contrafls executed and executory, and if an 
aftionis brought with a view to refeind a contrail, you muft do 


it while the contract continues executory, and then it can only 
be done on tfic terms of reftoring the other party to his original 
fituation. There was a cafe of W Mer v. Chapman^ fome years 
ago in this court, where a fum of money had been paid in order 


procttre'a place in the Cujloms, The place had not been pro* 
^red, and the party who bad pAid the money, having brought 
to recover it back \ it was held that he (hould recover, 
contrail rer^ained executory. So, if the plaintiffs 
cafe had.^brought their a£lion, before the rifle was 


^ £^(hc'd, > 


ground 
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for their demand 5 but they waited till the rilk, fuch as it was, chap. 
(not indeed, founded in law, but reding on the honour of the t — 
defendant), had been completely run* It makes no difference 
whether the premium was paid* before the voyage or after it.** 

The rule was difeharged. 

And very lately it has been held upon the authority of Lowry 
V. BourdieUi as not being didinguifbable fiom it, that an a£lion 3 rerm.^ 
for money had and received will not lie to recover back the pre- 
mium of rc^alTurancc void by the datute of 19 Geo. 2. ch. 37. p. 37a. * 


Lord Mansfield^ after the rule was difcharged in Lowry 
V. Bourdieui faid, he defired it might not be underdood, that the 
court held, that, in all cafes where money has been paid on aii 
illegal confideration, it cannot be recovered back. That in cafes 
of oppreffion, when paid, for indance, to a creditor to induce 
him to iign a bankrupt's certificate, or upon an ufurious contra£l:, 
it may be recovered, for, in fuch cafes, the parties are not in 
pari delidlo^ 


That the court, in the cafe of Lewry v. Bourdieu^ proceeded 
upon the didindion between contra As executed and executoryf 
is evident, not only from Mr. Judice opinion, but is* 

in fomc meafure, confirmed by what fell from Lord Mansfield* 
ppon a fubfequent occafion, when this cafe was cited \ although 
it mud* be confefled, that the cafe about to be quoted, which was 
only decided fuddenly at nfi prius^ is a good deal lhaken by the 
fubfequent decifipn of Andree v. Fletcher. 

It was ah aflion brought upon two wagers : one of 26/- 5/. Se'iVRWc 
to 100/. the other of 13/. %s. 6 d. to 30/. that the colonies of Micb.Vsc! 
North America would be admitted or acknowledged independent 
dates, by fome public official aA or indrument ma^de or exe* 
cuted, on the part of the king or government of France^ at fomc 
time on or between the id of February and the id of Aprii 
1778, both days inclufive. The defendant pleaded non ajfumpfiu 
Upon the opening of this cafe, Lord JfA#7/;&/(t/direAed the plaintiff 
to be nonfiiited. But the counfel for the plaintiff indded, 
that he was entitled to a verdiA for the premium on the genera 
count in the declaration, jor money had- and received \ 
which his Lordffiip permitted on the ground of tb| 
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which he ought not to retain. For the defendant it was faid, 
that be was entitled to keep the premium; an ! the cafe of 
Lowry V. Boitrdieu was cited ; but Lord Mnmfield thought it 
did not apply, as in that cafe the rilk had been run. The point 
there decided was, that an infuran^c being made without in- 
tereft, and the premium, paid, the infured fhall not recover back 
the premium, after the fhip has arrived fafe. And this upon the 
diflinelion, that the contra£^, though not a legal one, xvas 
cuted before the relief was applied for, and no longer executory. 

In a late cafe, the alTured, having been nonfulted at the trial 
on the ground that the goods infured were prohibited, and that 
the (hipment of tliem, under the circumftances difeiofed, was a 
violation of the adls of navigation, infifted that they were en- 
titled to a return of premium, and a motion was made to fet 
afide the nonfuit. Had this cafe proceeded, a decifion of the 
precife queftion, whether the premium is recoverable iii cafes of 
infurance cffedled contrary to the flatutc law of the realm, 
without reference to the diftinclion between contracts e::ecutecl 
and executory, would probably have been obtained : but unfor- 
tunately the rule was difeharged upon a collateral point, and the 
main queftion therefore remained undecided. 

In a very late cafe, the Court of King's Bench, after a conG- 
deration of all the cafes, held, that where a premium had been 
paid on a policy to cover a trading wth the enemy ^ though the 
infurance was void and the underwriters not compeiUble to pay 
the lofs, it could not be recovered back. 

Lord Kenyon, in giving judgment, obferved, that it was im- 
poffible to diflinguiOi this cafe from liie common one of a 
fmuggling tianfadlion. Where the vendor aflilts the vendee in 
running the goods to evade the laws of the country, he cannot 
recover back the goods themfelves, or the value of them. Thu 
rule has been fettled at all times, that where both parties are 
in pari diUSlo, which is the cafe here, potiar ejl mdith p^dentiu 


This point has again com^ under confideration in two very 
modern cafes, both in the Court of King’s Bench and Common 
decifion in the latter court was prior in point of date \ 
of them the do£irine above ftated was fully rccog- 

jner having 
made 
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made an nifurance upon z Danifi fhip at and from Bengal (in 
which province there are {omc Daniflj fcttlements) to Copenhagen^ 
and the (hip having loaded at Calcutta^ contrary to the naviga- 
tion aft of X2 Car, 2 . ch, i8. f. i. Lord Alvanley and Mr. Juf- 
lice Rooke^ and Mr, Juilice Charnbre relied upon the cafes of 
Andreev, IHclchcr^ and Vandyck v. Hewitt (ante), and laid down 
the principle of their decihon againd the aflured's right to re- 
cover the premium, as extraded from all the cafes, to be, that 
no man can come into a Briti/b court of jufticc to feek the af- 
il dance of the law, when he founds his claim upon a contra^ 
ventioa of the Briti/h laws. And a diftinfkion having been at- 
tempted at the bar, on the ground of the party interefted being 
a foreigner, it was anfwered that that could .make no difference, 
as the navigation laws were particularly aimed again ft foreigners i 
and that we ought not to relax the rigour of our great political 
regulations in favour of foreigners offending againft them. 

?io again in 180^, where an infurance on colonial produce 
from the Briti/h Wejl Indies to Gibraltar was holdcn to be void, 
as a violation of the A£t:s of Navigation, the Court of King’s 
Bench, conftfting of Lord ElUnboroughy and Judges Gr&fdy Law* 
rence and Le Blancy relying on all the above cafes, which were 
quoted from the bar, decided that the premium could not be 
recovered. 

From the various cafes upon the fubjefl: of return of premium, 
as well as from all that has already been faid, it will appear, 
that in the EngUJh law there are two general rules eftablilhed, 
which govern aimoft all cafes. The firft is, that where the rifle 
has not been run, whether that circumftance was owing to die 
• fault, the pleafure, or will of the infured, or to any other caufe, 
the premium (hall be returned. This rule has already been 
pretty fully difeuffed* Another rule is, that if the rilk has once 
commenced, there (hall be no appointment or return of pre- 
mium afterwards. Hence in cafes of deviation, though thj: un- 
deriyriter is difeharged from his eng.4gemeiit ; yet the rifle being 
oiice commenced, he is entitled to retain the premium (u),' 

(a) In the cafe Hogg v. JJorturf (ante, ch. i?*) Lord belkif of opinion 
that ttiere was a deviation, it was infixed that the iiifured had a light to seturi 
niiitn j but Lord Kenyon thought there was an inaeption pf the 1 ilk at, and 1 
being entire, there could be d o ^||^ h 
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^ XIX. *** Though thcfc rules arc fo plain and fimple, that they fecm to 
j preclude all poflibility oF-doubt or contention $ yet there are feur 
points in the law of infurance, which have given rife to a greater 
number of claufes than thofe which relate to the fubje£); of this 
chapter. 

It ought, however, to be acknowledged, that lefs litigation 
has taken place in thofe inftances where the whole of the pre- , 
mium is either to be retained or reftored, than in thofe where, 
from the nature of the agreement between the parties, or the 
nature of the voyage, the contra£i becomes divifible, and the 
court can fay, a part of the premium fhall be retained for the 
** rifk run, and part fcall be returned, as the rifle has nc\cr 
'ja4o. ** commenced.” This feems to be a refinement upon the rules 
juft eftabliflied ; but it mud at the fame time be admitted, that 
vjien it can he accompliJIjed^ it is a refinement perfeftly confiftent 
with equity and good confciencc. The one rule has provided, 
that If the rifle be once begun, there (hall be no return : but the 
other rule has faid, and equity has alfo faid, that a man fliall 
not be paid for a rilk which he has never incurred : from whence 
the dedufiion is eafy and natural, that if there are two diftinC't 
points of time, or in efFcd, two voyages either in the contem- 
plation of the parties or by the ufage of trade, and only one of 
the two voyages was made, the premium (hall be returned on 
the other, although both are contained in one policy. 


The firft time in which this doftrinc was confidcred at any 
" length, was in a cafe which came before the Court of King’s 
Bench, in the year 1761. 


Stevenfon v. 
Snow. 

3 Burr. 
jajT* »nd 
1 Bl«c.Rep. 
3x8. S. C. 


It was a fpecial cafe referved at a trial at nift priusy before 
Lord Mansjieldf in London, upon an adion for money had and 
received to the plaintiff's ufc, brought by the plaintiff, the in* 
fared, againft the defendant, the infurer, for a returp of part of 
the premium. It was an infurance upon a (hip, at five guineas 
percent, loft or not loft, at and from London to Halifax, in Nova 
Scotiot, ^warranted to depari ninth convoy from Perifmouth, for the 
voysgCj th;^t is to fay, the Halifax or Louijburgh convoy. Be- 
l^e (hip arrived at p^tfmoutb i^xt, convoy was gone. Notice 
by the infored to the underwriter ; 
’ make the long 

infurance, 


^was inKfnediately given 
ne 
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infurance5 or to return part of the premium. The jury find 
that the ufual fettled premium from London to Port] mouth is one 
and a half per cent. They alfo find that it is ufual for the un- 
derwriter, in fuch like cafes, to return part of the premium ; 
but the quantum is uncertain : (And tht quantum mud in its na* 
turc be uncertain, becaufe it depends upon uncertain circum- 
fiances.) It is ftated, that the plaintiff made an offer to the de« 
, fendant of allowing him to retain one and a half per cent, for the 
lifk he had run on fuch part of the voyage as was performed 
under the policy, viz. from London to Po rtf mouth. 

Lord Mansjield.^^^ I had not at the trial, nor have now, the 
leaft doubt about this quefiion, myfelf. Thefe contrafts are to 
be taken with great latitude ; the ftrift letter of the contraft is 
not to be fo much regarded, as the objeft and intention of it. 
Equity implies a condition^ ** that the infurer fliall not receive 
the price of running a rifk, if he run none.’^ This is a contraft 
without any confideration, as to the voyage from Portfmouth to 
Halifax f for he intended to infure. that part of the voyage, as 
well as the former part of it, and has not. Confequcntly the in- 
fured received no confideration for this proportion of his pre^ 
mium : and then this cafe is within the general principle of 
aAions for money had and received to the plaintifF^s ufc. I do 
not go upon the ufage : for the ufage found is only that in like 
cafes, it is ufual to return a part of the premium, without afeer- 
raining what part. If the rifk is not run, though it is by the nc- 
gle£l, or even the fault of the party infuring, yet the infurer (hall 
not retain the premium. It has been objefted, that the voyage 
being ieguh and part of the rifk being already run, the premium 
cannot be apportioned. But I can fee no force in this obje£lion. 
This is not a contraft fo entire, that there can be no apportion- 
ment I for there are two parts in this contraft : and the pre- 
mium may be divided into two diftin£l parts, relative, as it were, 
to two diftinft voyages. The pra£tice (hews, that it has been 
ufual, in fuch like cafes, to return a part of the premium, though 
the quantum be not afeertained. And indeed, the quantum mud 
vary as eircumftances vary: fo that it never can have been fixed 
with any precife etadnefs. But though the quantum has not 
been afeertained ; yet the principle is agreeable to the 
fenfe of mankind.’^ 


H A F. 
XIX. 
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CHAP. Mr. Juftice Demfon,^^^ It 5s moll equitable that the defendant 
ihould only retain the premium for fuch part of the voyage, as 
he has run any rifle; the infured has a right to have the other 
part reftored to him. This is agreeable to the general principle 
of a£lions for money had and received to the ufe of the plaintiff: 
where the defendant has no right to retain, lie niuft refund it.” 

Mr. Juftice Fcjfer . — << There is no confideration for the re- * 
maindcr of the premium ; for in the voyage from Portfmoutb to 
Halifax, no rifk was run by the infurcr, who only infured the 
voyage *tvith convoy : therefore he has no right to retain the 
premium for this.” 

Mr. Juftice Wilmot declared his concurrence mod clearly and 
ftrongly. Thcfc kinds of contrails,” he obferved, “ arc, by the 
writers on this head, called contraBus iumminati ; and the rule, 
which they lay down concerning them, is, that they are to be 
AtXtxmxxicA fecundum bonum et aquum. The jury have here found 
an ufage to return part of the premium in fuch cafes ; which is 
a ftroiig proof of the equity of the thing : and nothing can be 
more juft and reafonable. If the rifk was once begun, the infured 
(hall not deviate or return back, and then fay, << 1 will go 
no further under this contrafl:, but will have my premium 
returned.” But upon this policy there are two diftin^l points 
of time, in efFcft two voyages, which were clearly in the con- 
templation of the parties ; and only one of the two voyages was 
made ; the other not at all entered upon. It was a conditional 
contrafl : and the fecond voyage was not begun ; therefore the 
premium mu ft be returned, for upon this fecond part of the 
voyage, the rifk never took place at all. This is .agreeable to 
what the writers upon the fubjefl lay down ; and is the right 
and juftice of the cafe.” The pofea was delivered to the plain.* 
tiiF(tf). 


Soipe years afterwards, the principle eftablifhed in the fore« 
goihg cafe was attempted to be applied to one, which it did not 
at all refemble. For the following cafe was an infurance for 



.Thift ctii wia levch cosASerfi! in t cafe of lUtkwtlt v. CetAr, x BoC tndf Pul. 
ja Comoioa FUsai, but no Sccifirc delivered on the 
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twelve months at 9/. per cent . ; and becaufe the fliip was cap^ 
tured within two months after the contra& was made, a return 
of premium was demanded, upon the principle of Stephenfon v. 
Snow. But the contraft in this cafe was entire ; the premium 
was a grofs fum flipuljited and paid for twelve months ; and the 
parties, when they made the contradJ, had no intention or 
thought of a fubfequent divifion, or apportionment. 

The cafe was thus : 

It was an a'flion, in the ufual form, for money had and re- 
ceived to the plaintiff's ufe, for a return of part of the premium. 
The caufe was tried at Guildhall^ before Lord Mansfield^ when, 
by confent, a verdifi; was found for the plaintiff, fubjedi to the 
opinion of the court upon the queftion, Whether, under the 
circumftances of the cafe, a proportionable part of the premium 
ought to be returned or not? If the court fliould be of opinion 
that a proportionable part of the premium ought not to be re- 
turned, then a nonfuit w’as to be entered. It now came before 
the court upon a rule to ftiew caufe, why a nonfuit fliould not be 
entered ; and the cafe, as it appeared from the report, was 
fliortJy this. The policy was on the fliip I/abeUaf at and from 
London^ to any port or place, where or whaefoever, for twelve 
months^ from the 19th of Augufl 1776, to the jpth of Augujl 
1777, both days inclufive, at 9/. per cent, warranted free from 
captures and feizures by the Americans^ and the confequences 
thereof. In all other refpefls, it was in the common form, 
againft all perils of the fea, Wr- The fliip failed from the port 
of London^ and was taken by an American privateer, about two 
months afterwards. 

Lord Mansfeld . — It was very proper to favc this cafe for 
the opinion of the court, becaufe in all. mercantile tranfafiions, 
certainty is of much more confequence, than which way the 
point is decided ; and more efpecially fo, in the cafe of policies 
of infurance : becaufe, if the parties do not chufe to contra£): 
according to the eftabliflied rule, they are at liberty as between 
themfelves to vary it. This cafe is ftript of every authority* 
There is no cafe or pra£^ice in point \ and therefore 
argue from the general principles applicable to ailpolic|| 
furanec* An 41 taki 
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c n A F. applicable to this queflion : the firft xs^ that where the rifk haa 
not been run, whether its not having been run was owing to the 
fault, pleafure, or will of the infured, or to any other caufe, the 
premium fliall be returned ; becaufe a policy of infurance is a 
contrad of indemnity. The underwriter receives a premium for 
running the riik of indemnifying the infured, and to what- 
ever caufe it be owing, if he do not run the rilk, the confidera- 
tion, for which the premium or money was put into his hands, 
fails, and therefore he ought to return it. Another rule is^ 
that if the ri(k has once commenced, there (hall be no apportion- 
ment or return of premium afterwards. For though the pre- 
mium is edlmated, and the ri(k depends upon the nature and 
length of the voyage ; yet, if it has commenced, though it be 
only for 24 hours or lefs, the rifk is run ; the contra£t is for the 
whole entire rifk, and no part of the confideration (hall be re- 
turned : and yet, it is as eafy to apportion for the length of the 
voyage, as it is for the time. If a (hip had been infured to the 
Eaji Indies agreeably to the terms of the policy in this cafe, and 
had been taken 24 hours after the ri(k was begun, by an Ameri» 
can captor, there is not a colour to fay, that there (liould have 
been a return of premium. So much then is clear ; and indeed, 
pcrfcSIy agreeable to the ground of determination in the cafe of 
Stevenfen v. Snow. For in that cafe, the intention of the parties, 
the nature of the contrafi, and the confequences of it, /poke ma- 
nifeftly two infurances, and a divifton between them. The firft 
objed of the infurance was from London to Halifax : but if the 
(hip did not depart from Portfmouth with convoy (particularly 
naming the (hip appointed to the cohvoy), then there was to be 
no contra£I from Portfmouth to Halifax : why then, the parties 
have faid, ** we make a contraft from London to Halifax^ but on * 
a certain contingency it (hall only be a contrafl from London to 
^ Port/mouth,^^ That contingency not happening, reduced it in 
fad to a contrad from London to Portfmouth only. The whole 
Videfttpra. argument turned upon that diftindlon. Mr. Tates^ who was 
coUfiM for the plaintifF, put it ftrongly upon that bead ; and all 
the judges, in delivering their opinions, lay the ftrefs upon the 
contrad coxnprifing two Biftind conditions, and confidering the 
voyage as being in fad two voyages: and it was the equitable 
confideviiyit } for, Aough it was at firft confolidated by 
I^Ss, th^ was a defeazance afterwards, though not in 
► Mr.Iofifcc put k ffarti ydarly upon that 

gwundi 
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frband ; bat it wa# the opinion of the whole conn. There was C H a 
an ufage alto found by the^ury in that cafe, that it was cuftomaty 
to return a proportbnable part of the preminm in fuch like cafes* 
but they could not fay v/bat part. The court reje£ied this as a 
ufage for unurtaint^ ; but they argUed from it, that there being 
fuch a cuftom* plainly fin^wed the general fenfe of merchants* as 
to the propriety of returning a part of the premium in fuch 
cafes : and there can be no doubt of the reatonablenefs of the 
thing. There has been an inftance put of a policy where the 
meafure is by time* which feems to me to be very ftrong* and 
appoGte to the prefent cafe i and that is an infurance upon a 
man’s life for twelve months. There can be no doubt but the 
rifle there is conftituted by the meafure of time, and depends en- 
tirely upon it : for the underwriter would demand double the 
premium for two years, that he would take to infure the fame 
life for one year only : in fuch policies there is a general excep- 
tion againll fuicide. If the perfon puts an end to his own life 
the next day, or a month after* dr at any other period within 
the twelve months, there never was an idea in any man’s bread* 
that part of the premium (hould be returned. A cafe of general 
pra£lice was put by Mr. Dunning, where the words of the policy 
are* ** At and from, provided the ihip (hall fail on or before the 
firft of Augufl and Mr. Wallate confiders in that cafe, that the 
whole policy would depend upon the (hip failing- before the 
Rated day. I do not think to. On the contrary* I think with 
Mr. Dunning, that cannot be. A lofs in port b^cre the day ap- 
pointed for the Ihip’s departure* can never be coupled with a 
contingency after the day : but if a queftion were to arife about 
it* as at prefent advifed* I (hould incline to be of opinion, that 
it would fall within the reafoning of the determination of Steven^ 
fin V. Sfuw t and that there were two parts* or contraAs of in- 
furaQce with diftin^ conditions. The firft is, I inftire the (hip 
in port* prtArided (he is loft in port, before the ift of Augtt/l: 
and adly* if (he be not loft in port, I infure her then during, her 
voyage, frOm the ift of Auguft till (he reaches the port fpedfied 
in the policy- The lofs in port muft happen, before the rifle 
upon the voyage could commence : and vice verfi *• the rifle ii^ 
port muft ceafe the moment the riik upon the voyage begaii^ 

Let us fee then* what the aereement of the parties is in thfi.pre- 
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CHAP, proper fo to do : but the fa£l is, that they have made m dhyidn 
. \ - 3 ^ s comraft entered into is one enti^ con- 

tradl from the 19th of Augufi 1776, to the 19th of Augufi 1777 ; 
which is the fame as if it had been exprefsly faidbythe infured, 
** If you the underwriter will infiflre me for twelve months, I 
** will give you an entire fum ; but I will not have any appor- 
ttOiimeOt/’ The fhip fails, and the underwriter runs the riik 
for two months. No part of the premium then (hall be returned, 
i cannot fay, if there had been a recapture before the expiration 
of the twelve months, that the policy would not have revived.’’ 


ante, 

C. it, pr43t. 


Mr. Jufticc This cafe depends upon the words of 

the policy : and I am of opinion, it is one entire contradi ^ "a 
certain grofs fum of 9/. per cent* for a certain period of time, 
viz. twelve months; and that nodlvilion is to be implied. The 
determination in Steven/on v. Sno^ went exprefsly upon this 
confideration, that there two Jr^lin^ vo^ages^ and no con- 
iideration received by the infured for the premium upon the 
fecond voyage : and there certainly was not ; for there never was 
any point of time, when any rifle was runyfrom Portfmoutb* In 
Pond y. Nut ft the loiTcs infured againd were didinA, and un- 
conncdled wdth each other, id, A lofs of the Ihip in port, if 
any fhould happen there, adly, A lofs in the palTage home, 
provided (he failed on a certain day. The rifk in fome policies 
may be didind and dlvifible in its nature. In the cafe of an 
infurance on a life, the fum is entire, and time is entire for the 
whole year. So in this cafe I think the contraA is one entire 
contra^ : and therefore that there ought to be no return of prc« 


Mr. Judice iPV/es and Mr. Judice AJhhurJi were of the fame 
opinion. \ 

Per Curiam. Let a nonfult be entered. T 


lin ;i Mbfequent cafe, the Court of Ring’s Bench adopted the 
fame rut^ of decifion, where the fliip was infured for 12 months, 
and the rifle ceafed, at the end of two. A didin£lion ^as at- 
^to be madOi be^ufe in this cafe, the whole premiutn 
^fknowled^d lb he' received from tBe infured at the 
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fiiewied the patties intended the riikto continue only from month c n a H; 
to month. This objcftion was, however, over*ruled ; the Court ^ ^ 

being of opinion, chat the cafe laft reported decided this ; and 
that the 1 5/. per month was only a mode of computing the grofs 
fum« The cafe was in fubftance as follows : 


It was an a£lion tried before Lord Loughhonugh^ at the aflizes j^oraiae n 
for the county of Northumherlandy in which the plaintiff declared, ^**Dottgl 
— ^That the defendant, in confideratton that the pUintiffat hU gSg. 
requefl had underwritten feveral policies of infurance as to cer« 
tain fums of money therein fi:d>fcribed againfl his name, on the 
(hips, merchandizes, and other things therein refpedively fpe- 
cified, without receiving the full premiums therein mentioned, 
undertook and promifed to pay the plaintiff fo much money, as 
the premiums therein mentioned to be paid to him amounted to, 
with an averment that they amounted to 40/. There was an- 
other count for 40/. fot money had and received by the defend* 
ant to the plaintiff's ufc. The defendant pleaded non affumpfit 
as to all except the fum of 3/. upon which plea iffue was joined ; 
and as to the 3/. be pleaded a tender, and paid that fum into 
court. Upon the plea of tender, iflue was alfo joined. The 
jury found a verdi£^ for the defendant upon the tender, and for 
the plaintiff upon the other iffue, for the fum of 15/. fubje£t to 
the opinion of the Court, whether he was entitled to recover 
that fum of 15/. or * the fum of 3/. only, upon a cafe, which 
dated, in effe£k, as follows: The plaintiff had underwritten 
aooA on a policy effefled at NewaflU (which was fet forth 
yerhatim in the cafe), whereby the Ihip the Chtdlerford was 
infured, againft capture by the enemy for tu*elv€ months, in 
the coafling trade between Leith and the IJle of Wight ; begin- 
ning the i3ih of March 1779, and ending tho 13th of the fame 
month, 1780. In the body of the policy it was dated, “That 
the affurers coiiCHTed themfcivcs paid the confidcration due 
“ unto them by the afiured, at and after the rate of 1 5 /. per cent, 

“ per month. At the bottom, oppofite to the plaintiff's fubferip- 
<^,iion, was written, premiam received i6ch of 1779 

and on the back was indorfed,'** Nenacafilej^ 15th of March ijjpi 
“ Mr* John Gatd Tomlinfon^ on his (hip the ChoUerfordy himfcllp 
mstfter, fir months^ ift, Q0fding/tra4^r 
t^een LeUb and the lJh,,of Wighp^ beghuting: ib 
March iMb isd en 
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my only* jit i^s.pir ant* per months i8/.” The premium 
was not paid) though exprefied in the policy to have been paid» 
it being the ufage in Newcqflle not to pay the premium at the 
time of making the infurance ; but at various times after the po« 
Itcies are efFe(Sted, and fometimeS) not till twelve months after. 
The (hip was loft in a ftorm, within the firft two of the twelve 
months for which the inforance was made, and the defendant 
tendered to the plaintiff* 3/, as the premium for two months. 
The cafe then ftates contradi£lory evidence given by witnefles on 
both fides, as to what had been done at Newcafth, in fimilar 
oa&8 \ but which I forbear to down ; becaufe the Court of 
King’s Bench was afterwards of opinion, that it ought not to 
‘ have been received. 

After the counfel for the defendant had been heard, the plain- 
tiff’s counfel was prevented by the Court from proceeding. 

Lord Mansfield.^** This is a mere queftion of conftraAion, 
on the face of the inftrument, and dterefore parol evidence 
. ibould not have been admitted to explain it. It an infurance 
for twelve months, for one grofs fum of 18/. They have cal- 
culated this fum t9 be at the rate of per month. But what 
was CO be paid down ? Not 15/. for the firft month, and fo from 
month to month } but 18/.^ at once. Two cafes have been men- 
tioned. Stevenfin V. Snow was decided on the ground of there 
being two voyages, Tyrie T. Fletcher is direflly in point againft 
the defendant. There are two principles in tbefe cafes \ 1 ft, If 
the rilk has never begun, .the whole premium is to be returned, 
becaufe there was no conlidcration ; id. When the ri/k has be- 
gun, there Iball never be a return, although thc'iliip Ihould be 
'taken in 14 hours.’’ 

Mr. Jttfttce The 15/. per month is on)y a mode 

of emnpuUng the grofs 

jftt&ic WUUtt md Iiifr. Juftice BuUtr coticunbg m o|h- 

iiA (Nlit wue Inliiinaee. iqpim tune { but ^e«m tbe 
ki thCfflytnd in disIcHanci'^.fe «f Bnvatfm 
wfa wt it gn> 
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tire, wh^Iier it be for a fpeoified time, or for a vojagOt there CHAP, 
lhall be no apportionment or return, if the rifle has once com- ^ ^ 

menced. And therefore where the p emium is entire in a policy 
on a Toy age, where .there is nO contingency at any period, out 
or home, upon the happening or not happening of which the 
rilk is to end, nor any ufage eftabliflied upon fuch voyages ; 
although there be feveral diftin£k ports, at which the ihip is to 
ftop, yet the voyage is one, and no part of the premium (hail be 
recoverable. 


A rule had been obtained to (hew caufe why there (hould not Berm n v. 
1)6 a new trial in a cafe, which had come on before Lord Manf Woodbridp, 
field -oX Guildhall^ when the jury found a verdidl for the defend- *^“"* ’*‘* 
ant. The cafe was this : It was an adion on a policy of infur- 
ance, on the Pretub (hip Lt PaSole, and her cargo, and the 
voyage was deferibed in the policy in the following words : '* Ac 

** and from Hotfieur to the coifl of Angola, during her fay and 
trade there, at and ftj^tn thence to her fort or forts of difeharge in 
St. Dpmingo, and at and from St. Domingo bad to Honfleur” 

The claufe refpediing the premium was as follows : " Slaves. 

<» valued at 800 tivres ToumpU fer head; die (hip at 145c/. 
f* fterling } other goods, &c. as intereft may appear ; at a fre- 
e* mium tf 11 fer cent.** The Oiip failed to Angola, and from 
thence, after (laying fome time there, to the Weft Jndiis. On 
her way to ftngola, (he puj in 4t Cayenne, on the coaft of Arne- 
riea, and from Cayenne went to Martinieo, confefledly out of the 
way to St. Domingo. In this caufe, the firft queftion was a quef- 
tion of fa£l, not material to our prefent enquiry, viz. Whether 
the courfe taken was a deviation, or not, from the voyage in- 
fured ? After all the evidepce had been heard, the jury thought 
it was, imd accordingly found a vcrdidl for the ‘defendant. Up. 
on their declaring this opinion, the counfel for the plaintiff in- 
filled, diat 88 thtrd was a count in the declaration for money 
h&d and received, the voyage infured ought to be confidered as 


compofedof three diftinft parts or voyages $ namely, from'^M- 
feur to Angela s adly, from Angola to St. Domingo t and 3dly, ^ 
from St. Deeiungo to Hotfkur $ and that, as the Voyage frot^ 
$t. Dmmnge to Honfeur had never commenced, the premiui^ 
ought to be apportioned, and a return made of that 
Vras p»d to iafiiM the rift fVoin St. Domingo to Honj^ 
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® were clear there ought to be no return. Next day, how- 

ever, his Lordfhip faid, he^had turned that queftion in his mind, 
and that he entertained feme doubts upon it, and as it was a 
queftion of law, defired Mr. Lee to more for a new trial on that 
ground. It was, however, afterwards moved on both grounds ; 
namely, on the queftion of fadt, whether the deviation was wil- 
ful : and adiy. On the queftion of law, whether, fuppoGng it 
wilful, there ought to be a return of pretniiim.'^Thefe queftiona 
were fully difeufled by three advocates on each fide ; and the 
Court alfo took time to deliberate upon them : after which the 
Lord Chief Juftice delivered the unanimous opinion of the 
whole court. 

Lord Mansfield^ after ftating that, upon the queftion of faft, 
they were perfcdlly fatisfied with the verdict of the jury, pro- 
ceeded thus : •• If, however, the plaintilF fliould fucceed on the 
fecond point, the determination would virtually allow him a new 
trial on the whole of the caofe, becaufe no fpecial cafe was rc- 
ferved. But, on the fulleft confideration^ and after looking into 
all the cafes (though my opinion has fluQuated), wc are now 
all clearly of opinion, that there ought not to be any return. 
The queftion depends upon this : Whether the policy contains 
one entire rifk on one voyage, or whether it is to be fplit into 
fix different rilks ; for, by fpiitting the words, and taking ** at** 
and “ from” feparately, it will make fix, viz. ill. At Honjleurs 
0,6^ From Honjieur io Angola : At Angola^ &c. The principles 

are clear. Where the rilk has never begun, there mull be a 
return of premium ; and if the voyages, in this cafe, are diftin£l, 
the rilk from Sr. Domingo to Honjieur never began. On the 
other band, if the rilk has once begun, you cannot fever it, and 
apportion the premium. In an infurance upon a life, with the 
common exceptions of fuicide, and the hands ,of juftice, if the 
party commit fuicide, or is executed in twenty-four hours, 
there Iball no return. Tbe cafe is the fame if a voyage yi- 
fured isonce begun. Is this one entire rilk ? The infured and 
infurers conlider the premium as an entire fum for the whole, 

. ,^|ivtthont divifion : it is eftimated on the whole a);, ii/. per cent. 

, which if extremeijr material, there is no where any con« 

at any peri^, out or tome, mentioned in the policy, 
p^ening pr hot Kappeniog, is to put an end to the in- 

taken 
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taken between Honfleur and Angola^ there muft have been a re- chap. 
turn. By an implied warranty, every Ihip muft be fea- worthy 
when flic fitft fails on the voyage infured, but fhe need not con- 
tinue fo throughout the voyage ; fo that, if this is one entire 
voyage, if the fliip was fea-worthy when flic left Honjleur^ the 
underwriters would have been liable, though (he had not been 
fo at Angola^ &c. ; but according to the con(lru£lion contended 
for on ^half of the plaintiflF, (he muft have been fea-worthy, 
not only at her departure from Honjiiur^ but alfo when (he failed 
from Angola^ and when (he failed from Sr. Domingo, The cafes 
of Steven/on v. S/tow and Bond v. Nutt, were quite different from 
this. They depended upon this, that there was a contingency 
fpecified in the policy, upon the not happening of which the 
infurance would ceafe. In Steven/on v. Snow, it depended on 
the contingency of the (hip failing with convoy from Portfmouth, 
whether there (hould be an infurance from that place. This 
neceffarily divided the rifle, and made two voyages. In Bond 
Nutt, it was held, that there were two rilks, upon the fame 
principle. At JamaicA* was one | the other, viz. the rifle 
« from Jamaica,^* depended on the contingency of the (hip hav- 
ing failed on or befre thefirftof Augujl i /^ar^^as a condition 
precedent to the infurance on the voyage from Jamaica to Lon^, 
don. The two cafes of Tyrie v. FUtcher, and Lorraine v. Tbom^ 

Unfon, are very llrong, for, if you could apportion the premium 
in any cafe, it would be in infurances upon time. Therefore, on 
very full confideration, we think this one entire rifle, one 
voyage, and that there can be no rethrn of premium/’ The 
rule was difebarged. 

Accordingly in another a^ion for return of premiupn, tried Meyer v. 
before Mr. Juftice Wilies, on the northern circuit, where aTcr- 
di£i: had been given for the plaintiff, upon a motion to fet a(ide Ceo.in. 
the verdif^, and to enter a non-fuit, a deciCon, fimilar to that of 
Birmon v. Woodbridge was made. The infurance was « At and 
from Jamaica to Liverpool, warranted to fail on or before the fitft 
** f Auguft, premium twenty guineas per cent, to return eight, if fhe 
** failed w'th canvoy!^ The (hip did not fail till Se^ember 
was loft. The jury apportioned the premium, and gave tljfe 
plaintiff a verdift jfor eight guineas, the defendant hailing p^^ 
eight for the convoy into court, which was allo4m, 
fi(k run bv the defendant at Jamaica, 
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CHAP. Ijord Man^tld — “ It would be cndlefs to go into enquiries 

, about the rifle at Jamaico.^ It appears on the evidence to be dif- 
ferent on different fides of the ifland. Befides the parties have 
divided the riflcj with rerpe£t to convoy ; for it is a premium of 
twenty guineas, to return eight, if Ihc fail with convoy : but 
there is an abfolute warranty as to the failing, and nothing faid 
of the premium.” 

Mr. Juftice Willes thought the premium fhould be appor- 
tioned. 

Mr. Juftice AJbhurJl and Mr. Juftice agreed with Lord 
Manffieldf the latter obferving, that as the parties have not con- 
fidered it as two rifles, nor eftimated the rifle at yamaieat the 
court cannot do it for them. In all the infurances from 
ntaica^ the policy runs at and from and though in many in* 
fiances the voyage has not begun, yet there never was an idea of 
the premium being returned, and that no ufage was found by 
the jury. The rule for entering the judgment of nonfuit was 
made abfolftlea 

f I 

Vide fiifra. j aware that the decifion in this cafe may feem to clalh 
yrith what fell from Lord Mansjieldt in delivering his opinion in 
the cafe of Tjrie v. Fletcher / in which be put a fuppofed cafe of 
an infurance ** at and from, provided the fliip lhall fail on or be- 
fore the firft of AUgt^” In fuch a cafe, his Lordfliip obferved, 
as then advifed, he Ihould incline to think it a divifible ritk. In 
this place, it would be fufiicient to obferve, in anfwer to fuch an 
obje^ion, that the opinion then delivered by Lord Man^ld 
WAS a mere AHer diSum upon a point, arifing only in the courfe 
of algoment } in which cafe the greateft abilities are liable to 
mifti^e. But his Lordfliip delivered that opinion, with a wife 
and pmdeot refervation, that, se at prefent admfidt he thought fo 
and fo ; and it vefleds no diferedit upon any man, however re- 
sunraed for knovdedge, to alter an opinion, upon mature delibe- 
rariaju.' There is, however, one very obvious diftindion, upon 
|jp^h the Court relied much, between Meyer v. Gvegfmt and the 
3tttefe .{nit in ^yrie v. FUtdier: for pn the latter, the infuied has 
Iplpi^^jl^ft flgmficant wmrd fprmdded) to mark the, difiefence 
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a rctnm of premium, in cafe the (hip fails with convoy ; Why 
did he not ufe the fame precaution, left (he Ihould not fail by the 
day limited ? Having done it in the one cafe, it is to be prcfumed 
he did not mean to do it, or that the infurer would not confent 
that it (hould be done,^ in the other : and as the parties had not 
divided the rilk themfelves, the court could not do it for thetil. 

In another cafe upon an infurance at and from any port or, . 

** ports in Jamaica to London^ following and commencing on B. R. £»ft. 
her firft arrival there, warranted to fail with convoy from the *S Ceoblll. 
place of rendezvous to Great Britain^** the fame queftions 
were again agitated. But as the counfel differed upon the. 
evidence given at the trial, the main queftion was not fully dif«r , 

cuffed by the court, but was fent bajk to a new trial. 

The laft cafe upon this fubje£i was alfo an afiion for a retuhi Long v. 
of the premium. The policy was at and ixomjamaica to Lon^ Eaft^Terml 
don^ warranted to depart with convoy for the voyage, and to fail » 5 Geo.ili. 
on or before the ift of Augufi^ upon goods on bq|rd a Ihip 
called the Jamaica^ at a premium of 12 guineas The 

fliip failed from Jamaica to London on the July 1782^ 

but without any convoy for the voyage. At the trial before 
Lord Mansfield^ the jury found a verdidl for the plaintiffF, fubjeA 
to the opinion of the court upon a cafe, dating the fa£fs already 
mentioned. In addition to which, they cxprtfsly find, that it is 
the conftant and invariable ufage in an infurance, at and from 
Jamaica to London^ warranted to depart with convoy, or to 
** fail on or^^before the ift of Auguji^ when the (hip does not 
depart with convoy, or fails after the jft of Aug^^ to return 
the premium, dedu£Ung one half percents* 

Lord Mansfields— An infurance being On goods warranted 
to depart with convoy, the ihip fails without convoy; .and an 
aflion is brought to tiecover the premium. The law is cleafi 
that if the rUk be commenced, there (hall be no return. Hence 
queftions arife of diftinfl riiks tnfured by one policy or inftril* 
ment. My opinion has been to divide the riiks. 1 am awBtm 
that there are great difficulties in the way of apportiomnentip 
and therefore the court has fometimm leaned againff; 
where an exprefs ufage is found by the jury, the 1 
cured. Xb^K»oi&rpd m 
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CHAP. IndUs in general $ but I ftopt them^ and confined the evidence 
, to Jamaica** 

Mr. Juftice WtUes^ and Mr. Judice AJbhuiJi^ concurred with 
his Lordfiiip. 

Mr. Juftice The counfel for the defendant did 

right in his argument to make the chief queftion^ Whether parol 
evidence of this ufage ought to have been received ? In mer- 
cantile cafes from Lord and in policies of infurance 

in particular, a great latitude of conftru£lion as to ufage has 
been admitted. By ufage, places come within the policy, which 
are not exprefled in words ; ufage explains and even controuls 
the policy. The ufage here found by the jury is univerfal : and 
though in fome cafes one half per cent, imy be a fmall premium 
for the ri(k at; yet the underwriters are aware that it is fo. In 
. Meyer V. Gregfon, no ufage was found. Befidcs in cafes of this 
kind, where every thing is left to the whim and caprice of a jury, 
I lean much againft them. Here a general and certain ufage is 
found *, andi no inconvenience can refult from it.’* The po/Iea 
was deliveft:i|^ the plaintifi; 

From the tenor of all thefe cafes it Ihould feem, as Lord 
Mansfield faid in the cafe of Long v. Allen^ that fo many difficul- 
ties occur in apportioning the premium, that the courts are often 
obliged to decide againft it, unlefs there be fome ufage upon the 
fubje£);. Even in the cafe of Steven/bn v. Snow, the jury found 
that it had been ufual to divide the rifk ; and although the 
court rejected the ufage for uncertainty, becaufe it did not af- 
certain what proportion of the premium ihould be returned ; 
yet they exprefsly fay, that it ferves to Ihew what the idea of the 
mercantile world is upon the fubjefl. If, indeed, we look back 
to all the cafes reported in this chapter, we never find an appor- 
tionment take place, except in Steveffin v. Snow, and Long 
V* Alien, on account of the difficulty, unlefs there be fome ufage, 
as ii)^ ihofe cafes, to guide and 6ixt& the judgment of the court : 
and late years oue has known no inftance of an apportion* 
ynent occur. * 


this chapter is concluded, it will be proper to obferve, 
;#tecafe qf Sondr* ifutt, which was fo often mentioned 
mnf ifiiJiittifcif'" »pponie^»ra[^c|{{e q^eftion 


e qtieftion 
“ never 
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never arofe. In that cafe, the two material queftions were, as c H a P. 
may be feen by a reference to it in the two preceding chapters of 
this work, whether the ihip had complied with a warranty of 
failing by a particular day : and whether in going to the place 
of rendezvous for convoy, ihe was guilty of a wilful deviation. 

It was proper to mention this, to prevent mifconftrudlion ; and 
it was alfo taken notice of by Mr, Juftice BuJUrf in the cafe of 

Ltag V. AlUn, 
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CHAPTER THE TWENTIETH. 
Of the Procteedifigs upon Policies of Infurance. 


I^N the prcfcnt chapter, it is intended to point out in what 


CHAP. 

XX ■ ” 

A - ^ manner^ and by what form of legal proceeding, a man, who 
has infured property, and has fuftained a lofs, is to recover againft 
ijn^u^on*' the underwriters upon the policy. We have formerly fecn^ 
that the Court of Policies of Infurance fell into difufe, and the 
reafons why it did fo : (ince which period all queftions of this 
nature have been decided by the ufual mode of trial, known 
to the Ikws and conftitution of this country, namely, the trial 
by jury in the courts of common law. Cafes of this nature are 
not the fubjeA of enquiry even in a court of Equity, becaufe the 
xlemand is plainly a demand at law ; and the lofs and damage 
fuftained are as much the obje£k of proof by witnefles, as any 
other fpecies of damage whatever. This was decided by a de^ 
cree of Lord Chancellor Kwgf wbofe opinion was afterwards epn- 
firmed by the Houfe of Lords. 

!?Bd I*' 1 7^0, fomc merchants at Oftend fet up a trade 

V. the Go- the Indies g and amongft others, one James Maelcamp, 

of equipped a fhip, called the Flandria, for a voyage to China^ 
wherein feveral perfons were concerned. Maelcamp had the 
,3 Urown's carc and dire&ion of the fhip, and gave receipts to the feveral 
Firi. Caffs, pe^fQijg concerned, for the monies they paid, promifing to be 
accountable to them for their rcfpc£livc proportions of the net 
profit of the voyage. Thefe tranfaflions being carried oh moftlf 
at Oflind or Antwerp^ the feveral perfons, who had a mind to 
concerned in the undertaking, gave dire^kions to jtheir corref« 
pondents at thofe places, to pay Maelcamp what fthns they 
bought fit, and to take his receipts for the fame. The Appcl- 
jfitB gave dtre€f tons to one Conninch to pay feveral large fums to 
account of the faid undenaktng % and accordingly 
^^jd him di^grt fums, amounting to 3 5,000 guilders, 
"" famc) ^ 
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lion for which the appellants were concerned therein: he alfo, chap. 
by the order aiid diredion of the appellants, and for their ufe or ^ 

benefit, agreed with the refpondents to infure on the faid (hip 
the Flandria^ 50C0/. and by a policy, date^ the 26th day of 
December 1720, this infurance was eftefted^ at a premium of 
1 2/. per cent*. The fhip failed from OJiend^ in order to proce<td 
to China ; but on her way was feized at Bencooleny in the Eefi 
Indies^ by the governor, being an Englijh fcttlemeiit, and the 
fhtp and cargo were confifeated. The appellants, upon notice 
of this event, applied to the refpondents for payment of the 5000/. 
infured, and produced to them the feveral receipts for their re* 
fpe^ive interefts in the fhip, and affidavits affirming the feveral 
fums therein mentioned, to have been really and bona fide paid« 

But the refpondents refuGng to pay, or make any fattsfa£l;ion to 
the appellants, they brought their bill in the Court Chancery^ 
againft the refpondents, and the faid Conninch^ praying, that the 
refpondents might he decreed to pay the appellants tbefaidfumof^oooL 
with interfit according to their feveral and refpedlive (hares and 
proportions thereof. To this bill, the refpondents put in a de- 
murrer and anfwcr, and to fuch part of the hill, as fought to 
compel them to pay the appellants the 5000/. or to make them 
any fatisfadlion for any lofs, which had happened to the^lhip 
they demurred ; and for caufe of demurrer flicwed, that if the 


policy of infurance in the bill mentioned was forfeited, a proper 
action at law lay to recover the money due thereupon ; and that the 
appellants, if they were entitled to fuch relief as they prayed by 
their bill, might have their complete and adequate remedy by 
an a£kiori at law, where fuch matters were properly cognizable, 
and where the appellants ought to prove their intereft in, and the 
lofs of the fhip. The demurrer came on to b? argued before 
Lord Qtancellor ifi/ig, when his lordfhip ordered it to (land over 
for two months till ConnincFs anfwcr (hould come in ; and if the 
appellants did not procure fuch anfwer in two months, the de- 
murrer was to be allowed. Conninch accordingly put in bis an- 
fwcr within two months, and thereby admitted, that he made 
the aiTurance in his. own name, in truft and for the benefit o£ 
the appellants ; but faid he did not cafe tif permit the appeUanti im 
bring any aSlion againfi the refpondents in hit ndmOi be being 
vtfed, that if any fuch a£l:ion fhould he brought and tj^4houk 
not prevail therein, he would be perfonalJy liab 
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C H A P. of the demurrer it was urged^ that the appellants* demand 

plainly a demand at law, as they had nothing to prove but their 
intereft, and the lofs of the Chip, which were fa^s proper to be 
tried by a jury. That there was no equity fuggefted by the bill, 
but a pretended difficulty to produce witnefles : and that their 
truftee rcfufed to permit them to bring an adion in his name : 
that the former objedion might with equal reafon be fuggefted 
in almoft every cafe of a policy of infurancc ; and the latter ap- 
peared manifeftly to be thrown into the bill, merely to change 
the jutifdi&ion, and it was in a great meafurc falfified by the 
truftee*8 anfwer, for he did not fay that he ever refufcd, but only 
that hi did not care to permit his name to be made ufe of . If bills of 
this kind were encouraged, it would be cafy to bring all forts of 
1 property to be tried in a court of Equity. 

Upon thefe reafons. Lord King allowed the demurrer $ and 
upon an appeal to the Houfe of Lords^ after hearing counfel 
I upon it, it was ordered and adjudged, that the fame ihould be 

difmiiTed ; and the order complained of, affirmed. 

There may, it is true, be cafes, where an application to a 
court of Equity on the part of the infured, is ftriflly proper, and 
will be entertained. For inftance, if the truftee in a policy of 
infurancc do aftually refufc his name to the cejlul que trujl in an 
I Atk,s 47 . at law, there may be fome pretence for going inio a court 

I Aik. 359. of Ef^uityias Lord Hardwicke has once obferved. Or, if from 
« concurrence of circuroftanccs, the perfons, whofe teftimony is 
requifite to the decifton of fomc difputcd fafts, refide abroad, 
the Court of Chancery will grant a commiffion to examine thofe 
witnefles. But it is not upon a mere general truft, or the loofe 
faggefiimis of any of thefe fads, that this extraordinary interpo* 
fition will take place. 

/ 

11iere»re.alfo cafes, in which the infarers may go into equity, 
^'dvtain injmiaionsio ftay the proceedings agaiiift them at law.: 
..in the laft cafe meotioned, where, the evidence of perfons, 
is requifite for their defence } in which fituation, they 
hare a cominiffioh to examine witnefl5ss abroad, and an in- 
proceedings at law in the mean time. . Another 
application to a court of Equity, is a fufpwonof 
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Ob fraud produces too many inftances : in fuch cafes the court 
will compel the party charged to make a full difclofutc upon oath 
of all the circum (lances that are within his knowledge \ and to 
deliver up all papers and documents^ that are at all material to 
the queftion. But except in thefe inftanceS) all iffues upon po- 
licies of infurance muft be tried in the courts of common law. 
Even if the parties, by a claufe in the policy, agree that in cafe 
of a difpute, it (hall be referred to arbitration, that will neft be a 
fullicient bar to an a£lion at law 5 provided no reference has been 
in fa£l made, nor is depending. 

Thus in an a£lion upon a policy of infurance it appeared, that 
a claufe was inferted, that in cafe of any lofs or difpute about the 
policy, it (hould be referred to arbitration : and the plaintiff 
averred in his declaration, that there had been no reference* 
Upon the trial at Guildhall, the point was referved for the con- 
fideration of the court, whether this a£lion would lie before a 
reference had been made ; and it was held by the whole court* 
that if there had been preference depending, or made and deter- 
mined, it might have been a bar ; but the agreement of the par- 
ties cannot ou(l this court ; and as no reference has been, nor 
any is depending, the a£lion is well brought, and the plaintiff 
muft have judgment. 


Having thus feen in what courts the party injured in the con- 
trad; of infurance is to feek for redrefs, let us now conrid^y,*by 
what form of adion that redrefs is to be obtained. The ad of 
parliament, by which the two Infurance Companies were ereded, 
ordered, that they Ihourid have a comm 6 n fcal, by affixing which* 
all corporate bodies ratify and con&rm their contrads. Hence 
a policy of infurance made by the Rej^ Exchange Affurance 
Company, or the London Affurance Company, is a contrad un« 
der feal \ and if the contrad is broken, the proceedings againft 
thefe Companies muft be by adion of debt or covenant. From 
this circumftance a great inconvenience arofe; for under the plea 
of the general iffue to an adion of debt or covenant, the true 
merits of the cafe could feldom come in queftion : but in Ofdeg 
to hmg them forward, it became neceffary to plead fpe€ia]|||^ 
,This was attended with fuch a heavy expence, fuch great dclav» 


CHAP. 



Videc. 10. 
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CHAP. *< Jiit to be fued or commenced againft either of Ac ^id e<lr- 
, , ** porations, upon any policies of infurance under d» commotf 

« feal of fuch coiporations, for the aCuting of any fliip or |Pup* 
•< goods or merchandizes at fea, or going to fea, it IbouP ^d 
.*< might be lawful to and for the faid corporations* in l^eh 
** a£lion or fait, to plead generally, that th'ey owed nothing to the 
** plaintiff or plaintiA in fuch fait or adion } and that in alt 
y a^ifine rf covenant, which fhould be fued or commenced againil 
either of the faid corporations upon any filch policy of affa~ 
** ranee under the common feal ot fuch corporation for Ae affuu 
. *< ring of any fhip or (hips, goods or merchandizes, at fea or' 
*< gmug to fea, it (hould and might be lawful- for the faid rdpec- 
*' tire corporations, in fuch a£tion or fuit, to plead generally, 
**. that they had not broke the covenants, in fuch policy contiunedy 
** or any of them s and if thereupon iffue (hoiild be joined, it 
** Ihould and might be lawful for the jury, if Aey (hould fee 
** caufe, upon the trial of fuch ifl'ue, to find a verdi^ for the 
** plaintiff or plaintiffs in fuch fuit or ad ion, and to give fo 
' ** much, or fuch part only of the fum demanded, if it be an 
« adion of debt, or fo much in damages, if it be an adion of 
** covenant, as it (hould appear to them, upon the evidence 
given upon fuch trial, fuch plaintiff or plaintiffs ought in 
« juftice to have.” 

P jjj In a fubfequent ad of pailiament the following claufe is in- 
s.*»6r ferted, “ Aat if any adion or fuit (hall be commenced, brought, 
(( m profecuted againft the corporation of the R^al Encbange 
** anutance of houfes and goods from fire, by any perfon or 
« perfons, bodies politick or corporate, for or concerning any 
(* afiiirance or affurances by Ae (kid recited charter, or hereby 
y auAorifed to be made, or relating to Ae powers hereby 
y granted, or conc^ing any other matter or Aiitg hersiti or 
** in Ae faid darter above lecited contained, the (ud corpora- 
** tion and their fucceffors may in fuch adkm ot fait plead Ae 
** general iffue, and give Ae i^ecial matter in evidence.” 

T%e;cba«ter recited in Ae ad iaj^t, which enabled thecosH 
pany to make itifurances for fiyiM and sgainft -file ; and Aerefoie 
st'ibeuld feem (a fimiiarad having paffed lefpcding the Lomdtto 
^ ffuraace Company) In hifaranees on livevaad irfonnees 
^tsfi both Aefifieompaiiies may [dead Ae gehend iik<v 
At by virj^e of Ae ftatnte ri Geo. t. in cafeo of am- 
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5!nce the three firft editions of this work were publilhedi 
ftn aA of parliament paflTed, enabling his majefty to incorporate^ 
by chatter, a company to be called, TheXilobt Infurance Company^ 
which charter ihall empower them to make infurances upon lives \ 
or On houfes, wareh^ufes, gdods, (hips, veflels, barges and other 
craft, with tlieir cargoes, in port, or ufed on navigable canals, 
farming (tock, and all other property, againft lofs or damage by- 
fire, within Great Britain or Ireland^ and any other parts abroad, 
within his majefty’s dominions or not ; and for other purpofes 
hereafter to be mentioned ii\ their proper place. I only allude to 
this new corporation at prefent, for the purpofe of (tatihg, that 
by the 9 th fedion of the a£t of incorporation above quoted, th« 
fame picas, and the fame power to the jury to aflefs the damages 
which {hall aci^ually appear to be due^ are given, in the cafe of 
The Globe Infurance Company, as were given to the Royal Ex- 
change znd London Aflurance Companies by the adks lately recited* 
Thus it (lands with refpedl to the corporations. 


CHAP, 

XX. 

39 Gc.u. Ill* 
c. 83 
Sea. 2. 


Wherever the contra^ of infurance is entered into with a pri- 
vate underwriter, it is done by the tnfurer merely fubfcrlbing his 
name to the inftrument, which is no more than what is called by 
the lawyers a fimplc contrail \ the remedy foy a breach of which 
is by an aAioti of ajfumpjit^ or an a£lion upon the cafe founded , Black", 
upon the promife and undertaking of the infurer. There are, Com. 157. 
however, it is to be obferved, two kinds of adtiOns of njj'umpjit : 
the one, what is denominated a general indebitatus ajfumpftt^ in 
which the plaintiff dates generally, that the defendant, beitifp in- 
dited io him in fo much mon?y for goods fold. See. or for money 
lent to the Sefendant, or for money had and received to the ufe 
of the plaintiff. In confideration thereof, undertook and promifei , 

to pay the amount ; the other is called a fpecial ajfumpfit^ which 
muft always be founded on fome particular or fpecial agreement. 

The former can never be ufed as the means to recover upon a 
policy of infurance. The only cafes, in which it can be at all ^ 
ofed with refpeft to this contradl are, where money has been Sk'mnsi, 
paid by miftake to the infured by the infurer, upon thefuppofi- - 
rioii of a Ibfs, when in fa£l there was none ; a rule 'which holds, 
whether the money was paid through the fraud ot miftake df the^ 
receiter : or where the infaredl wtfbes to recover back the prdi^ 
mhibci which hd has paid to the infurer* In thefq, 
proper to bring an aftion of uur 
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c H ^A i>. ney had and received to the plaintirs ufc : and therefore in al- 
adions upon policies of infurancc, it is ufual after the 
count for the fpecial (ijfumpfiiy to add one or two general counts ^ 
that if the policy fhould be fet afide, and the contra6i declared 
void, the infured may at leaft be enabled to recover the pre* 
miutn« 

It being thus evident, that the proper form of aSion, in order 
to recover upon a policy of infurance, is a fpecial ajfumpjit^ 
foiinded upon the exprefs contraft of the perfon who figns it } 
It will follow as an immediate confequence, that the firft thing 
which is neceflary for the plaintiff to infen in his declaration, or 
ftate of the cafe, will be the policy itfelf, becaufe that is the 
foundation of the whole# He fiiould alfo (late, that it was (igned 
hv the defendant. The next averment will be, that in confider- 
ation of the premium being paid, the defendant had undertaken 
^33- againft the Ioffes fpccified in the policy. We ftfw 

in the firft chapter of this book, that the premium was the con* 
fidcration upon which the whole contraft refted ; and that by 
the cuftom, the receipt of the premium was acknowledged in the 
body of the policy. It is then neceflary for the plaintifl' to allege 
that goods and merchandizes were laden on boaid to the amount 
of the fum infured, and that the plaintiff was interefted therein j 
or if the infurance be upon the fhip, the infured's intereft muft, 
ill the feme manner, be averred (a). The next material averment 
is, that the property infured was loft, and by what means that 
lofs happened} in ftatlng which, the plaintiff muft bring it 
within one of the perils infured againft by the policy : but he 
muft always ftate it according to the truth. Thus he ought to 
(hew, that it was by perils of the fca, by capture, by fire, by 
detention, by barratry, or any of the other perils mentioned in 
the policy. 


Where the lofs had been by barratry^ the breach was thus 
ym. affigned, the proceedings being at that time in Latiny per frau- 

>vl 

^^*^*^* % M’s Rep. 3S5. theCou't of King’s Bench unani- 

time taken to deJiberate, and after arguments at the bar^ that 
, on a policy of infurance need not aver any inrereft in the alTured, though 

be po foch vrords ai « intereft or no intmir* in the policy. This cafe has been 
of error into the Exchdi^uer Chamber j but though it has been twice 
bsen piroflounced, 1809. 
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0em et negVigenitam maglflri navis deprejfa et fubmerfa fuit^ et iota- CHAP, 
liter perdita et amifjfa fuit^ and it wasinfifted, that this was not . 
within the meaning of the word barratry^ but the breach (hould 
have been exprefs^ that the (hip was loft by the barratry of the 
mailer. 


The Court were unanimoufly of opinion, that there was no oc- 
cafion to aver the faft in the very words of the policy ; but if the 
fiici alleged came within the meaning of the wordsS in the policy, 
it was fufficient. Barratry imports fraud, and he that commits 
fraud, may properly be faid to be guilty of a neglect, namely, 
a breach of duty. 

It is true that the pradlice at prefent, as I have reafon to be* 
lieve from precedents which I have fcen fettled by the ablcft 
fpecial pleaders, is to aver fuch a lofs to have happened by the 
•* barratry of the maftcr or mariners.” 


If the plaintiff in his declaration allege, that a total lofs has 
happened, and lay the damages as for a total lofs, it (hall be no 
bar to his recovery, though he oan only prove a partial lofs 5 for See the ^4- 
in an aftion for damages merely, a man may always recover 
but never more than the fum he has laid in his declaration. A ihecopora- 
contrary doArine was once attempted to be maintained j but j 

wai unanimoufly over-ruled. ^ ^ 

It 

The cafe, in which it was fo determined, came before the Gardner v,' 
Court upon a queftion referv^d by Lord Mansjield at Niff Prius ^ 

9 X Guildhall^ upon an aftton on the cafe, on a policy of in- iBUc Rep. 

furance. The infurance was made upon one-fourth part of the 

Clip Encouragement^ and of, its cargo, from Greenland to London^ 

free from average under a certain value, from the ice. The 

plaintiff declared upon a total lofs of the Jhip ; the declaration ex- 

prefsly ftated a total lofs of it ; and the damages were laid for a 

total lofs. But the evidence only proved an average or partial lofs t 

it was not attempted to prove a total One ; and it was only (hewn 

that the (hip had received fifne damage, which little more than 

50/. would have repaired* The defendants counfel objefied 

the trial, « that this evidence did^not fupport the piairitiff’s d?® 

claration.” They alfo reprefented the praflicc to hq 

their fide % namely, that proof of a 
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C H A p. to maintain a declaration for a total lots. A verdi£l was taken 
for 20/. as for an average lofe : but it was agreed on both fide# 
that the verdidl ftiould be fubje^l to the opinion of the Court, 
Whether it was maintainable in point of law-*’ If the Court 
Ihould be of opinion that it was, the verdifl was to (land ; but 
if the Court (hould be of a contrary opinion, tl»e plaiiuift' was to 
have a judgment of noiifuit againd him. 

Lord Mansfieht. — ** At the trial it appeared to me, and fo the 
jury thought, that the prefent cafe could not be confidercd as a 
total lofs. The defendant’s counfel objefted, as they do now, 
that the jury could not take a partial lofs into their confide ration, 
upon an exprefa declaration for a total lofs : and I underftood 
from them, that the pra£lice fupported their obje^lion. Mr. 
Nortotif who was counfel for the plaintiff at the trial, then ar- 
gued to the contrary upon principles : and he alfo cited the cafe 
of Walkt'r V. tlie Royal Exchange Ajfurnncc Company* But that 
cafe does not prove much ; for that was a total lofs. I was fa- 
tisfied upon the principles, provided tlie pratJIicc did not inter- 
fere with them, which I was tlicn told it did. I chofe to put it 
in fuch a Ibape, that the opinion of th.c Court might be had 
without delay or expence. No haidihip was done to the de- 
fendant upon the quanffwi of the damages found : for the plain- 
tiff took a ^eat deal Ir/s than it clearly appeared oh the evidence 
that the lofs amounted to I cannot hear of any fuch determi- 
nation as can fupport f,he objection that has been made by the 
defendant’s counfel. Therefore it ffands fingly upon princrples. 
And up)on principles it is extremely clear, that the plaintiff may, 
upon this declaration, recover damages for a partial lofs. This 
28 an a£lion upon the cafe, which Is a liberal aAion ; and a plain- 
tiff may recover lejs than the grounds of his declaration fuppott, 
though not more* Tins is agreeable to juffice, and confjftcnt 
with his demand. Here arc two grounds of the plaintiff’s de- 
claration ; namely, the policy, and the damage to the (hip. As 
to its being a total or a partial lofs, that is a queftion more appli- 
cable to the quantum of the damages, than to the ground of the 
^aflion* The ground of thjs a£lion is the fame, whether the lofs 
^be partial or total ; both are perils within the policy. As to the 
defendant’s not coming prepared to defend a partial lofs : this 
%^^deedj^Ould be ah obje£tion if it were true. But the defendant 

to fhewi that either no damages had 
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happened at all ; or at leaft» that damages have not happened C 
to fuch a degree as the plaintiiF has alleged in his declaration ; ^ 
or, that he did not fign the policy. As to the efFc£Is of a jsidg- 
ment by default/ the defendant could not have been hurt by a 
judgment by default. For the plaintiiF could not have recovered, 
even upon a writ of enquiry, any greater damages than he could 
prove to the jury fworn to aflefs them, that he had adlually fuf- 
fered. If the prefent objection were to prevail, it would intro-? 
duce the addition of unnecelTary counts in declarations, and an 
enormous fwelling of the records of the court. It is more con- 
venient to lay the cafe (hort, than prolix. There is no proof of 
any practice contrary to the principles. It was the apprehenfion 
of fuch contrary practice, that was the only occaGon of my having 
any doubt at the trial. I am now fully LtisGed, that the plain- 
tifF may recover either the tvhole or lefs than he has laid ; and 
therefore this verdi£t ought« in my opinion, to (land. In an 
ejedment for more, the plaintiff may recover lefs : it is every 
day's praflice.” 

Mr. Jufticc Denifon concurred, and thought it^ a very plain 
eefe. It is an a£tion for damages for the lofs of the (hip. No^ 
in an a^lion for damages, the plaintiff is to recover^ his damages 
according to his proof, fro tanto ; but he is not, in an aflion for 
damages, obliged to prove all that he has alleged. If it had been 
an aAioti of covenant for pulling down a houfe, would not the 
plaintiiF be entitled to recover damages for pulling down half the 
houfe, provided he had proved that the defendant did it ? This 
is no variance of the evidence from the declaration ; the evidence 
tends, in a certain degree, to the proof of uhit is alleged in the 
declaration } it is not necefTary to lay two counts in fuch a ie- 
^aration as thisv 

Mr. Juftice F^er was of the fame opinion. 

Mr. Juftice Wilmoi * — ** In afliom for damages, the plaintiiF 
itlay recover all, or for any pan : the damages are fcverable, and 
may be given pro tanto. Here damages are laid for a 
which is only the meafure of the damages: and the plaiggjp * 
proves a partial lofs ; which only a{Fe£ls the meafur^^f the 
mages, but is no variance from the in 

i!cc]ii\9^ttyb‘i«Sf this had been 
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CHAP. plaintifF could .not, even m that cafe, have tecovered damages 
' {or anymore lofs than he was able to prove under the writ of 
enquiry of damages. And as to the defendant’s not having fuf* 
ficient notice that he ftiould come prepared to defend againft a 
partial lofs, I think he had fufiicient notice to come thus pre* 
pared : for he ought to come prepared to prove, that no da* 
xnage at all happened.” If any at all happened, he will be liable 
pro tanto^ if it be proved.” 

The pojlca was deliveded to the plaintiff. 

Pa^v.Fry. In a declaration on a policy, the plaintiff, who was an agent, 
sBof.&Pu t. jjverred in his declaration, that Meff. Hyde and HMs were at the 
lime of loading, at the time of fubferibing the policy, and until 
the time of the lofs, interefted in the commodity infured to a 
large amount, viz. to the amount of all the money ever infured 
thereon \ and that the policy was made for their ufe, rifk, and 
benefit. It appeared in evidence that, prior to the policy^ Hyde 
and Hobbs had permitted another mercantile houfe to take a joint 
concern in the corn : and it was objeAed that the fo proved 
was in dire£l contradiflion to the averment in the declaration. 

But Lord Eldon^ Heathy Roohe^inA Cl'imbre^ Juflices, were of 
opinion, that there was a fufiicient intcreft throughout the en- 
tirety of this cargo, notwithftanding other perfons had a bene- 
ficial intereft in a part, to fupport the averment in the declara- 
tion; and that the fpirit of the afl: of the 19 Geo. 2. only requires 
that the policy fliall not be a gaming policy (<j). 

An attempt was alfo once made to nonfult a plaintiff, bccaufe 
the declaration alleged that be had a fmaller intereft than he ap« 
peared in proof to have. But this attempt alfo failed. 

V Ro* a£tion on a policy of infurance, in which the decia* 

at ration Aatcd, that the plaintiff was poffeffed of one third of the 

It ^ Since thii declSon, ind fiiice the foimer editloa, I have found n MS. cefe of 

* V. Barrett, at Cuiidhall, December 1747, in which Loid Chief JofticeJ^t held 

ISS. p$nn Mf. An^ fee elfo Peiubeid v, Wtutmofe, % Bof. U PulL 1559 
'Mtr Jnftke held, th«t if end JS« deotire upon a poliqr, and aver the 
a fatal veruace, tbouah it Bull ippear that C. he* 
" jpod before the idUoa wai 
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(hip on which the infurance was made. It was proved that the 
plaintiff ha'd purchafed the whole fiiip at one period; and aS 
there was no evidence to fliewthathe had fince parted with any 
{hare of it, the coiinfel for the defendant infilled, that the plain- 
tiff had not proved his declaration, which alleged hihi to have 
but one third. 

Lord Mansfield over-ruled the objc3ion, faying, that this was 
primd facie fufficient evidence j for omne majus contlnet in fe 
minus 

We have feen that policies of infurance are feldom effected 
by the party himftlf really interefted, but generally by the inter- 
vention of a broker employed by the infured, who tranfadls the 
bufinefs with the underwriters as attorney for his principal, from 
whom he receives his inftrufliions, and from which, if he de- 
viate, he is aufwcrable to his employer in an aclioii on the cafe ; 
like any other perfon who undertakes any office, employment, 
truft, or duty, and who thereby impliedly undertakes to perform 
it with integrity, diligence, and ikill [b). It is alfo common for 
the broker to open the policy in his own name, at the fame time 
declaring for whofe ufe, benefit, or intereft, the fame is made ; 
how far fuch declaration is nccefl'ary we have formerly explained. 
As the policy may be made in the name of the broker, fo alfo 
may the action be brought in his name, as was done in the cafe 

(a) But if the plaint'fFin this cafe had the whole {hip, it feems that he could i.ever 
bring another a^ion for the other two thirds ; becaufe that would be u I'^li^cciog of 
atiions* 

{^) As the hr. kers ttanfaft the chief part of the huHnefs, and generally pay the prt- 
tniums, the law huS ^^iven them a lien upon the policies in the r hands, Ij as to enahl* 
them to deduct out of any monies they may receive for the afiured, not only die pre- 
mium and commifTion due on the particular policies, but the g^ieral balance .due to 
them on the account between them and their principals. And it has alfo been decided, 
that if a broker Ihouldpart with the pofrellion of the policy, fo as^to lole his Iren upon, 
it ; yet ifit get back into his hands for any purpole wbarever, the fjen ie*ives. Thefe 
points were fettled in the cafe of Wbittbtad v. Vau^h^n^ Trin. 25 Geo, •}. in B. K. and 
of ^arkor and others v. Carter^ in C. P. Trinity 1 78S : b ith of which care.s ate lUted ac 
length in Mr. Cioke'i book on the Bankrupt Laws, 4th edit. p. 579. But if the policy 
was effedled by an agent in his otun natna, he being an Rnfr/jbmjHf telling the broker, * 
that the property was neutral^ and to warrant it to be/o, thia was held to be a ^ 

Botiiication to the broker that the parry adled only as agents and therefore 
tionby the foreign principal againft the broker, he can only fet off the 
the particular premium, and not the general balance age. 

Hendtrjttif i Eafi\ JL, 335. Mi 
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of Godin and the Royal Excbafigt Ajfurancc Company f and a ■va- 
riety of other cafes* 


As this contra£l depends fo much upon the pureft good faith» 
and the moft liberal communication of circumllancesi relative 
to each particular cafe ; when gaming infurancesi without inte- 
reft, were aboliftied by the legiflature, in order efte 61 ually to 
anfwer the purpofe intended^ it became neceftary to order that a 
difclofure of all infurances^ effeded on the fame property^ 
ihould be made even after an adion brought. 

f9 Cef>. II. Thus it was declared, << That in all aflions or fuits brought 

37, f. 6. or commenced by the alTured, upon any policy of aflurance, 

« the plaintiiF in fuch a£lion, or fuit, or his attorney or agent, 

« fhould, within fifteen days after he or they fliould be required 

fo to do in writing by the defendant, or his attorney or agent, 
<< declare what fum or Turns he had afiured, or caufed to be af* 
«« fured in the whole, and what fums he had borrowed at rc- 
<< fpondentia or bottomry, fpr the voyage in queftion in fuch fuit 
or aftion.** 


Ceo, II 
«. 37- f 7- 


In addition to this very wife provifion, it having appeared to 
the legiflatiirc, that fomc vexatious perfons, notwithftanding the 
perfeft willingncfs of the infurers to pay Ioffes, to which they 
were liable, ftill perfeycred in bringing a£lions, by which- the 
defendants were put to great and heavy charges, and bad no 
means of paying the money into court ; it was therefore ena£led 
That it (houldand might be lawful for any perfon or perfons, 
** body or bodies corporate, fued in any adion or adtions of 
debt, covenant, or any other adion or actions, on any policy 
or policies of infurance, to bring info court any fum or fums of 
<< money ; and that if any fuch plaintiff or piainti^ fiiould refufe 
to accept fuch fum or fums of money fo brought into court 
<< aforefaid, with cpfts to be taxed, in full difeharge of fuch 
adion or adit ns, and (hould afterwards proceed to trial in 
“ fuch adion or adilons ; and the jury (hould not affefs damages . 
** to fpeb plaintiff pr plaintiffs, exceeding the fum or fums of 
: ** money fo brought into coutt, fuch plaintiff or plaintiffs, in 
y^try fuch cafe and cafes (hould pay to fuch defendant or dc- 
in every fuch adion or, adions, cofts to be taxed; 


4 


every 
pm, or; 


fo the contrary nptwithilandiug/ 
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Thefe preliminary Heps being taken, the defendant is to put c H a K 
in his plea to the charge or declaration of the plaintiff ; which, ^ 

by the aft of parliament, is prefcribcd to the Affurancc Compa- Vide fujua. 
nics, when they arc defendants ; namely, that they owe nothing* 
if the a£lion be debt : or if it be covnirint, that they have not 
broken the covenants, which they bad undertaken to keep. But 
in the cafe of a private infurer, as the a£Hon is merely an aj)}^mp- 
fit i fo the anfwcr to it is non affumpfit ; that is, the defendant 
has not promifed asithe plaintiff has alleged. Under this plea, 
the defendant will have a right to take advantage of all thofc 
circumflances, which, as we have, feen, will cither render the policy 
void, or make it of no eft'eft : fuch as fraud, want of interefl, 
nbt being fea-worthy, deviation, non-performance of warranties* 
and all other grounds Rated in former chapters. 

Iflue being thus joined between the parties, the next objefl: for 
our confideration is the proof, which it will be neceflary for the 
plaintiff to produce, in order to fupport his cafe. This enquiry < 
will be rendered very eafy, by reflefting upon thofe allegations, 
which, as we have before (hown^ it is incumbent upon the plain- 
tiff to infert In his declaration. We have feen, that the policy 
muft be fet out in the declaration ; and confcquently the firll 
evidence to be given, is, that the defendant's hand-writing is 
fublcribed to the policy (^?). This, in the liberality of modern prac- 
tice, is feldom required to be done $ as the fubfeription is ufually " 
admitted ; but in ftridnefs, it may be infilled on; and in a work 
of this nature, it my bufinefs to point out every thing, which 

(ji) It la now frequently the practice to fubferibe policies by an agent of the un<Jer- 
wrtter : and therefore where that is the cafe, in iln£tnefs> the authority ot the agent 
ought to be proved. This in is /cidom infixed upon^ the parties in general, when 
they defend a caufe of this nature, intending to try fomc real or iuppofed queilion, either 
of law or faA, But experience ii^ Courts of Juftiee informs us that fuch defences 
are fometimes made. So a hw years ago an a^ion was brought upon a pol^iCy, 
in which the policy was fubfciibed by one Hutchins, for the defendant. The 
witnefs faid he did not know by what authority, but that Hutekm was to the 
conllant habit of fubferibing policies for the defendant, and had done feveral 
for the witnefs, and for others, to his knowledge. It was objcdled that Hutchins 
might hare dme this by feme limited power of attorney 3 which ought thcreiore 
to be produced. But Lord Kic)on overruled the objeflion, being of opinionj^'^' 
that the adls of Hutchms held him out to the woi Id as properly authorised, and ^ 

•hairing fubfcrlbed feveral policies was fuihcient to charge the defendant, whdf and''’^^ 
the plaiotiHi ought to pie\q his a 

W X. 
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CHAP, cither party is expefted, or compellable to perform. When the 
XJC . fignaturc is once proved, the Court and jury are in poflefTion of 
the extent of the contra£^ (except as it may be further extended 
by u/{ige)y the conditions to be performed on either fide j and all 
tlie other circuinttances relative to the rilk infured. And al- 
though in the courfe of our enquiries, we have feen frequent 
iiiftances where the ufage and pradlice of a particular trade con- 
troul and extend the written words of a policy *, yet in no cafe 
(lidil evidence of any agreement be allowed, which dircflly tends 
to contradict the policy ; tt^r to fulFer them to be defeated by 
agreenjents by parol, not appearing, would be greatly to dimi- 
nifti their credit, and to render them of no value. 


Kamr? TIius in 311 aClioii upon a policy of infurance from Arch^ 

“ angel to Leghorn f the defendant faid, that the agreement bc- 
' fore the fubfeription was, that the adventure (hould begin, hut 
from the Downs ; but this agreement was not put into writing. 
Lord Chief Juilice Pemberton faid, that policies w?rc facred 
things; and that a merchant (hould no more be allowed to go 
from what he had fubferibed in them, than he that fubferibes a 
bill of exchange, payable at fuch a day, (hall be allowed to go 
from it, and fay, it was agreed to be on a condition, when it 
may be that the bill had been negotiated : for though neither of 
them arc fpccialties, yet they are of great credit, and much for 
the fupport, conveniency, and advantage of trade. The jury, 
notwithftanding this direction, found for the defendant : but 
afterwards there was a trial at bar, and a verdidl was given for 
the plaintiff, according to the opinion of the Court. 

The policy not only proves the extent and nature of the epn- 
traA ; but it alfo eftablilhes another allegation in the plaintiff’s 
ViiSc 4 1 - declaration, namely, that the premium was paid : for it was fou 
mcriy (hewn, thk every policy contains the following claufe : 

confejftng ottrfelves paid the conftderation due unto us for this ajfu~ • 
«« ranm by the ajfured^ at and after the rate of per centP 



The plaintiff having averred in his declaration, that he is in- 
to the amount of thb property infured, it is abfolutely 
that this allegation (hould be proved. This he muft 
all the ufual documents, fuch as the bills, 
sis, and the coffs of the bills of 
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ladmg (flf), figned by the matter, fpecifying the goods received CHAP, 
on board, and for whom he is to carry them, cuftom-houfc ^ 


clearances, and every other paper, which may be thought necef- 
* fary to fubftaniiatc his right to the property (4). So if the af* 
fared has excrcifcd acts of ownerfliip, in dire£f ing the loading, 
&c. of the (hip; and paying the people employed, this has been 
held to be primd facie fufficient proof of ownerfliip in the 


veflel (f). 


The agent or broker of the afTured having fliewn to the under, 

writer the proteft of the captain, ftating the circumftances of the 7 TcfinRqv 

iss. 

(<t) In addition to the bill of lading, Sec. it U ofual to call the captain or Tome |Vli*Andrevr 
other rerfon to prove that the goods mentioned in it wtre adtuaity on board. The v Bell, 
firft great caufr, in wHich the law relative to bills of hding came much under X Efp. Rep* 
di/cuflioa, was in a mo:lern cafe of Caldtoell anrl others v. reported very 

much ai length, and with great accuracy in ift Term Repoits, p. 205. That cate was 
fully argued at the bar, and very much debated un the bench. ArriOngll other thing! 
the court held, that a bill of lading is an acknowledgment under the hand of ihe captain, 
that he has received fuch goods, which he undertakes to deliver to the perfon'named ia 
the bill of lading: that It is alTignable in its nature } and by Indorfement the property is 
veiled in the ailignee. That where fcveral bills of lading of the fame dare, but of dif~ 
ferent imports, have been figned, no reference is to be had to time, when they were Srft 
figned by the captain : but the perfon, who lirft gets one of them by a legal title from 
the owner or Ihipper, has a tight to the confignmenr. And where fuch bills of lad- 
ing, though different upon the face of them, ai% conlliudlivrly the fame, and the cap- 
tain'has aCled bond fide, a delivery according to fuch legal title will difcharge him from 
them ail. But if the inteniion of the parties appears to have been to bind the net pro- y 

ceeds only, in cafe of the arrival of the goods, an infurance made 00 account of the in- Carter, * 
dorfer> af;er fuch inciorl^ent, is- good. I Term Rep. 

74 S* 

{h) Two partners pu<’cbafed a llilp under a regular bill of fale, conformable to the 
9 t 6 Geo. 3. ch. 60. (Lord Ha%ukepury*^ ad,) They afterwards took in two other part- 
ners, who paid their refpedive fliaret in the Aiip, but there was no transfer to them 
under the dircdlion of the (latute 1 and it was held chat the four partners had not an 
mflWU. intereft in the freight $ for as the right of freight refults from the right of 
ownerlh% thefe four partners had not ihewn in themfelvrs jeintiy ^as laid in the decla- 
ration) either a legal or equitable title to the fhtp. Cantden and others v. jdnderjottf 
5 Term Rep. 709. and Marjh v. JUbiffpn^ 4 Efp. Rep. 98. Acc. 


(#) jtMty V. Rodgertg 1 Efp. Rep. U07. and frequently fince in many cafei;, particu- 
larly In Robiri/QH Wm Frmht (4 Eaft'a Rep. 130.) which, upon other points, was much 
difeufied. (^eaote, p, 60.) But *he Whole Court held, Rord EUenb^nugh delivering 
the judgment, that the property of the ihip may be proved by parol evidence of the 
poflelfion of the aflured, unlefs difproved by the produ^ion of the written documJ^^V**" 
of Che Ibip under the ResiAer Adts. Audit was alio held that fuch parol avid yfy * 
ewnerdiip, ari&ng from poiTelllon at a particular farhi^ waj^o t difproygd by pro. 
n prw reader in the name of another, aod a fuhjtjiunt 
fale under a decree of the Vice-Adnairahv Court. tbAfi nVi^ 
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CHAP, lofs of the fliip tnfured, and demanding payment) it' was held 
. ■ by the Court, on a motion" for a new trial, that the delivery of 

- The fame this paper to the defendant did not entitle him to read it, as evi- 
dence of the fa£fs contained in it ; though had the xaptain been 
vioufly held called to give a dilFerent account of the lofs from that contained 
Kenyon in protefl, it might have been produced to (hew that he was 

Chriflian ». not Worthy of credit : but it could not be read on the part of 
* Efp. k. the defendant to prove any fa£f in the cafe. 

4S9. 

Wri{bt T. So alfo in an a£tion on a policy on the (hip, a condemnation 
of theveifel by a Court of 'Vice- Admiralty abroad for infufRciency, 
aaieh.1798, after a furvey had upon oath, was offered in evidence by the 
^Cuiid- underwriters, to prove that there were defe£fs in the (hip, from 
which, want of fea>worthinefs at a prior time was meant to be 
inferred j but Lord Kenyon rejefled the fentence, as evidence of 
the faSts contained in it ; though he admitted it to be read to prove 
the mere faff of a condemnation having taken place : and this, 
notwithftanding an order of the Court of Exchequer, direding 
that it (hould be admitted in evidence. 

Ruflei T. A man having purchafed goods beyond fea, in order to prove 
% Stn. 1 lay. his property in the cargo, in an adion upon a policy of infurance, 
produced a hUl of parcels of one Gardiner at Petetjburgh,'yi\t)i 
his receipt to it, and proved his hand. The defendant objeded. 
Sir William that this was no evidence againft the infurers } but the Lord 
Chief Juftice allowed it. 

'smith ▼. Before the fubjed of intereft is entirely clofed, I will take the 
a.TmiiRep. opportunity of uicntioning, what I omitted in a former chapter, 
<87. ^ that if a merchant abroad, -who is interefled in goods anc^te 

freight of a cargo, mortgage them to his creditor here fgy fniy- 
ment of money at a certain day, and by a letter, inclofing the 
bills of lading, dired an infurance, the mortgagor has dill an 
infurable intereft, although'the mortgage was become abfolute, 
before the letter direding the infurance was received : and there* 
fore an adbn was held 4 o He againft the agent for not infuring 
' tsreeably to the inllrudions contained in fuch letter. 
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b« ftri£lly adhered to; for othcrwlfe the infurers M^buld corned HAP. 
into court prepared to defend themfelves' againft one charge^ 
ai)d one fpectes of lofs ; and they would then be obliged to re- ’ 
fill a demand upon a quite different ground. This appeared 
clearly in a modern cafe. 

It was an a£tion on a policy of Infurancci which came on to 
be tried before Mr. Juftice who nonfuited the plaintiff, vigne/’ 

Upon a motion to fet afide that nonfuiti the following report I'fertiiRep. 
was made by the learned judge. The infurance was upon goods 
on board the fliip Emanuel^ at and from Falmouth to MarfeilUs^ 
warranted a Danijb fhip; and on the policy was this memoran- 
dum : « The following infurance is declared to be on money 
expended for reclaiming the fhip and cargo valued at the fum, 
which (hall be declared hereafter. The lofs to be paid, in 
cafe the Jbip does not arrive at MarfeilleSy and without further 
proof of intcreft than this policy; warranted free from all 
** average, and without the benefit of falvage.^ It appeared that 
the plaintiffs were proprietors of the cargo but not of the Jhip. 

That the fliip originally failed with the cargo on board from i?/- 
ga to Marfeillcs^ and that an infurance had been efTefled at Bre^ 
men upon the cargo for that voyage ; in the courfc of which flie 
was taken, and brought into Falmouth^ by an EngHJh privateer. 

That a fentence of condemnation had been there obtained, which 
was afterwards reverfed upon the prize liaving been proved to 
be a neutral (hip, but the cxpences of procuring that rcvcrfal 
were ordered by the Admiralty Court to be a charge upon the 
cargo. The plaintiff’s agents accordingly paid the fum of 
i,ojl/. 14J. for the cxpences of reclaiming the fliip and cargo ; 
and immediately procured the policy in queftiori to be effefted 
in January 1781, according to the purport of the memorandum. 
tn the February following, the fliip fet fail from Falmouth with 
the original cargo on board, in the prolccution of her voyage to 
Marfeilles i but on the a6th of the fame rrsoiwh^ before her arrival 
there^ was captured by a Spanijb Ihip, and carried into Ceuta in 
Spuffi, where (he was again condemned. An appeal was brought 
in the fuperior court of Madrid^ which promifing to be of long 
continuance, the cairgo, which was of a peri(hable nature, 
ordered to be fold, and the proceeds to be brought 'into " 


to wait the event of the fuit. 

kw ^^f l-k#* miirf. atirl thp 
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^ arofe frdm the faleof the cargo, was paid to the owners^ 

dedii£Ung the c^pences tncuired in Spain in profecuting the ap* 
peaU After all the charges paid, there only remained twenty- 
fix rix dollars. As foon as the (hip was liberated (he failed 
from Ceata to Malaga^ in order to refit, and having there made 
the neceflary repairs, fet fail for Bremen^ and in that voyage was 
loft. The infurailce made upon the cargo at Bremen has been 
paid. The declaration averred, that nuhiijl the Jbip was pr&* 
ceeding in her /aid voyage from Falmouth to Marfeilles^ and before 
** Jbe could arrive at Marfeillesy Jbe was captured by the Spanyrds^ 
and thereby the faid Jhip^ and alfo the goods and merchandizes on 
board her^ were totally loll to the plaintiffs.'* At the trial it was 
objedledon the part of the defendant, ift, That this was not 
an infurable intereft^ and adly. That the plaintiffs could not 
recover Upon the policy in this form of declaring, for they ftated 
the^ lofs to have happened by capture ; whereas, though the vef- 
fel was captured, yet, having been afterwards reftored, (he 
might have reached her deftined port, notwithftanding the cap- 
ture, in which cafe the underwriters would have been difeharged 
by the terms of the memorandum. I was of that opinion, and 
upon the laft ground I nonfuited the plaintiffs. 

This cafe was very fully argued both upon the merits, and the 
formal objeftion, after which all the Judges fpoke upon the 
queftion. 


Lord Mansfield. — A lofs accrued upon the cargo in the 
voyage ; the underwriter is fued and the lofs is averred in the 
declaration to ba by capture. The lad of the cafe is, that the 
(hip was taken by a Spanijh privateer, but was ^ afterwards re- 
llored, and in a coridition to purfue the voyage, and was after-- 
wards loft in another voyage/’ 


Mr. Juflice Wilks. — « Upon this cafe it is clear, that the 
plaintiffs cannot recover. In the firft place, there was certainly 
a deviation, for the (hip fet fail for Malaga inftcad of proceeding 


to Marfeifles. Secondly, the plaintiff has declared for a lofs by 
^^^ture: but after the capture, the policy might ftill have been 
Tiled with by the ihip’s going to Marfeilles ; and therefore 
•t to have happened by that circumftance.’* 
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Mr. Jufticc jljhhurfi and Mr. Juftice Buller alfo deU\^fed 
their opinions, agreeing with Lord Mansfield and Mr. Juftice 
Willes upon the formal objedlion ; and both went much at large 
into the merits, upon which I forbear to follow them or the 
Chief Jufticc, as what pafled upon that fubjefi; is not material 
to our prefent enquiry. 

But where a lofs is averred to be by perils of the fea, and 
fome of the goods infured are fpolled, and others fared, it is al- 
lowable to give the expence of the falvage in evidence upon fuch 
an averment, becaufe it is a confequence of the accident laid in 
the declaration. 

In an a£^ion on a policy of infurance, for infuring goods on 
board the (hip A. the plaintiff declares that the fhip fprung a 
leak, and funk in the river, whereby the goods were fpoiled. 
The evidence was, that many of the goods w^ere fpoiled, but 
fome were faved \ and the queftion was, Whether the plaintiff 
might give in evidence the cxpencc of ^falvage, that not being 
particularly laid as a breach of the policy in the declaration ? 

• 

Lord Hardwu'ke Chief Juft.—*^ I think they may give It In evi- 
dence ; for the infurance is againft all accidents. The accident 
laid ill this declaration is, that the fliip funk in the river; it goes 
on and fays, that by reafon thereof the goods were fpoiled, that 
is the only fpecial damage laid : yet it is but the common cafe of 
a dcclararion that lays fpecial damage, where the plaintiff may 
give evidence of any damage that is within his caufe of action as 
laid. And though it was objcdlcd, that fuch a breach of the po- 
Ticy fhould be laid, as the infurer may have notice to defend it ; 
it is fo in this cafe, for they have laid the accident, which is fuf- 
ficient notice, becaufc it muft ncccffarily follow, that fome da- 
,mage,did happen.” 


SSI 

CHAP. 

XX. 


Ciry 

King^ CaC 
Hard. 

B. B. 



( 552 ) 


CHAPTER THE TWENTY-FIRST. 

Of Bottomry and Refpondentia. 


CHAP. 

^CXI. 


ft Blackft. 
Com. 45?, 


ft Bbckn 
Cum. 458. 


> 


ft Vjr.n 
Cent p 4. 


T he contrail of bottomry is in the nature of a mortgage of 
a when the owner of it borrows money to enable him 
to carry on the voyage, and pledges the keel or bottom of the 
(hip, as a fecurity for the repayment ; and it is underllood, that 
if the fliip be loft, the lender alfo lofcs his whole money ; but if 
it return in fafety, .then he (hail receive back hts principal, and 
alfo the premium or intcreft ftipulated to be paid, however it 
may exceed the ufual or legal rate of intcreft. When the (hip 
and tackle are brought home, they are liable, as well as the per* 
fon of the borrower, for the' money lent. — But when the loan 
is not made upon the veflel, but upon the goods and merchan* 
dizes laden thereon, which, from their nature, muft be fold or 
exchanged in the courfc of the voyage, then the borrower only 
IS perfoncflly bound to anfwer the contraf^ ; who therefore in this 
cafe \s faid to take up money at refpondentia^ In this coftfifts 
the difFerence between bottomry and refpondentia: that the one is 
a loan upon the (hip, the other upon the goods : in the former 
the (hip and tackle are liable, as well as the peifon of the bor* 
rower : in the latter, for the molt part, recourfe muft be had to 
the perfon only of the borrower. Another obfervation is, that 
in a loan upon bottomry, the lender rtms no ri(k, though the 
goods (hould be loft ; and upon refpondentia, the lender muft be 
paiid his principal and inttreft, though the (hip peri(h, provided 
the goods are fafe. But in all other Tefpe£ts, the contraA of bot- 
tomry and that of refpondentia are upon the fame footing ; the 
rules anddecifions applicable to one, are applicable to both ; and 
therefore, in the eburfe of our enquiries, they (hall be treated as 
one and the fame thing, it being fufficient to have once marked 
the d^ftin£lion between them. 


'^'^\Thcfe terms are alfo applied to another fpecies of contra^, 
does not exafily fall within the deferiptiem of either) 
“ for the repayment of money, not \ipOfn 
but upon the mer< hazard of the voy« 
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age itfelf ; as if a man lend icooL to a merchant to be employed CHAP, 
in a beneficial trade, with a condition to be repaid with extraor- 
dinary intereft, in cafe a fpccific voyage named in the condition 
fhall be fafely perform ed : which agreement is fometimes called 
/aefjuj nauticim or ufurn maritima. But as this fpccies of bottomry 
opened a door to gaming and ufurious contratfls, efpecially in 
long voyages, the legiflatnre, at the time it fupprefled infurances 
upon wagering pollcie-^, introduced a claufe, by which it was 
cnafted, “ that all fums of money lent on bottorhry, or at 
“ refpondentia, upon any (hip or (hips belonging to his Majef- c. 57. l 5. 
ty’s fubjefts, bctiml to or from the Eajl Indies^ Ihould be lent 
only on the ftiip, or on the merchandize or efFeCts, laden or 
to be laden, on board of fuch fhip, and (hould be fo exprefled 
in the condition of the faid bond j and the benefit of falvage 
** fhould be allowed to the lender, his agents or alligns, who 
«* alone fliall have a right to make aflurance on the nioncy fo 
« lint ; and no borrower of money on bottomry, or at refpon- 
** dentia, fhall recover more on any infurance than the value of 
his intereft in the ftiip, or in the merchandizes and efiefts 
laden on board thereof, exclufivc of the money fo borrowed ; 
and in cafe it fliould appear that the value of his fliare in the 
fhip or in the merchandizes or effefts laden on board of fuch 
fhip, did not amount to the full funior fums he had borrowed 
asaforefaid, fuch borrower fhould be refponfible to the lender 
for fo much of the money borrowed, as lie had not laid out 
on the fhip or merchandizes laden thereon, with lawful ime- 
reft for the fame, in the proportion the money not laid out 
** iliould bear to the whole money lent, notwithftanding the 
fhip and merchandizes fhould be totally loft/’ 

> 

This ftatutc has entirely put an end to that fpccies of contrail 
which was laft mentioned, namely, a loan upon tlic mere voy- 
age itfelf, as far, at lead, as relates to India voyages j but as 
none other are mentioned, and as cxpvejfio unius eji exclujlo alts* 
riuSf thefe loans may be made in all other cafes, as at the Com- 
mon Law, except in the following inflancc, which is another 
ftatute proliibition. The ftatuts alluded to declares, that all % 
contrails made or entered into by any of his Majefty*s fubjef^'^ 
or any perfons in truft for them, for or umn the loan 
monies by way of bottomry, or any fhip 
of foreigners, and bound or defigned to fL-.V 
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This it (hould feem^ docs not mean to prevent the king’s 
fubjedls from lending money bottomry on foreign (hips trad- 
ing from their own country to their fettlements in the Eajl Indies^ 
The purpofe of the (latute was only to prevent the people of 
this country from trading , to the Britlfh fettlements in India 
under foreign commilTions, and to encourage the lawful trade 
thereto. 

It lately became a queftion in the Court of Common Pleas, 
whether an American (liip, fince the declaration of American in- 
dependence, was a foreign fliip, within the (latuteof the 7 Geo. l. 
iTincrv. f. 2. It came before the court, upon a motion^ to dif- 

^ kit * ^ charge the defendant out of cuftody upon entering a common 
* appearance. The defendant was held to bail upon a refponden- 
tia bond, which was executed by the defendant, who was an 
American^ to fccure the payment of a cargo (hipped by the plain- 
tiff on board an American (hip in the Ecfi Indies^ homeward 
bound from Calcutta to Rhode • IJland \\\ America. The (hip had 
failed from England^ and landed a cargo of European goods in 
Bengal^ previous to her taking in the cargo, on which tiie bond 
was given. 


CHAP. 

XXI. 


The Court were much Inclined to think the bond was void, 
the cafe Jbeing within the mifehief defigned to be remedied by 
the aft. But as the queClion was of conridcrable confequence, 
they thought it not proper to be difcufled on this fummary ap- 
plication : but they ordered the defendant to be difeharged on 
the ground, that where it appeared from the affidavit to hold to 
bail, that there was a probability of the contraft being void, on 
which the a£l:ion was founded, it would be wrong to detain the 
defendant in prifon ; more particularly a> the plaintifF would by 
fuch means have an opportunity of tampering with the defendant 
in prifon, and of cfcaping from the penalties of the a£l:, by pre- 
venting the cafe from being brought before the court. 


A loan upon the voyagiH without a fecurlty on the (hip or 
vpoods, is entirely prohibited by the laws of France s for in the 
orditlsmces of that cottntrjr, there is a general regulation 
t(^|jiujpi^^^here wiUi refpe£t to India (hips ; <* Faifons 
deniers a la groile for le corps et quille du 
^ ^oJWChandifM de fon chargerngfeg^rtt: 
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** de leur valuer^ au peine d'etre cotitraint^ en cas de fraude^ an C H A P# 
paiement des fommes entieres, non obftant la perte ou prife . ^ 

du vaifleau/* And in another place it is faid| that where a loc, cit» 
greater fum is borrowed than the fliip or goods are wotth| where *5* 
there is no frauds the ^ohtrafi; is void, except as to the amount 
of the real value of the fliip or goods. If then the contract be 
only binding as far as there is property to anfwer the loan, it 
follows that, by the laws of France^ this contra^): cannot exift 
upon the hazard of the voyage merely, unlefs there be a fecurity 
alfo upon the fliip or goods. 


The contra^ of bottomry and rcfpondentia feems to deduce 
Its origin from the cuflom of permitting the mafler of a fliip, 
when in a foreign country, to hypothecate the fliip in order to 
taife money to relit. Such a permiflion is abfolutely nreeflary, 
and is impliedly given him in the very aft of conftituting him 
maftcr, not indeed by the Common Law, but by the Marine 
Law, which in this refpeft is reafonable ; for if a (hip happen 
to be at fea, and fpririg a leak, or the voyage is likely to be de- 
feated for want of iieccflaries, it is better that the mailer fliould 
have it in his power to pledge the fliip and goods \a) or either of 
them, than that the (hip (hould be loll, or the voyage defeated. 
But he cannot do either for any debt of his own : but merely in 
cafes of necefiity, and for completing the voyage. Although 


2 BUcklt. 
Com. 457* 


Barnard r. 
Bridgman, 
Moor, 

^’uliy repott- 
ed in Ho- 
bart, p. 11. 


Molloy,b. 

C. 2k 1. 14 . 

Leg. Oler. 
arc. I de 


{«) That the mailer might hypothecate the goods, as well as the Ihip, in cafes of 
neceflicy, depended till lately more upon a general undcrilanding that fuch hypotheca- 
tion might be made, than upon any very direA authority upon the point. In a note to yg 

• cafe in Salkeld, it is faid thalthemefter may hypothecate either Ihip or g^ods ; for the Ballam, 
mailer is eotrulled with both, and reprefents the tradcis, as well as the owners of the Z Salk, 342 
ihip. 


Robin fon^e 
Admiralty ' 

Rep p.240« 


But in a late cafe in the High Court of Admiralty In England f this queflion has un- 
dergoneall that elaboiate and learned difeuflian which the abilities of the adVocites of Gratltudine, 
thatcouit were fu competent to atford it j and has met with a decifion, confrming the 3d vol. of 
above mte »f Jufitn v. Bedlam^ formed upon mature deliberation and folid argnment, as 
will appear froii| the judgment pronounced by the eminent perfon who prefides in that 
court. It was my intention to have given an abdradt of the judgment : but an 
abridgment would have done great injuftice to the argument of that leajfned judge | and 
therefore I content myfelf with having referred to the fubje^ as £0 fettled, and hiving 
pointed out to the reader the valuable reports in which the arfumentt both of the judge 
and advocates may be found at Urge. The extent of that decifion feemi ^to be 
that the mafter of a veflel, carrying a cargo on freight, mj^ in ■ foreign port, * 

riiecate that cargo for the pdpatting damages fuftained by^l^Mpat iea| fuch'^ 
being abfoltttely ngee fiery fop ihd purpole of delivering * « P 
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the maftcr of the veflcl has this power while abroad, becaufc it 
is abfolatdy neceffary for purpofcs of commerce and navigation •, 
yet the very fame authority wiiich gave that power m thofe cafes, 
has denied it when he happens to be in the fame place wh*re the 
owners reGde. Thus the laws of Olero». in the place above 
cited, fpeak of the captain being in a foreign country, and farlt 
writing home to his owners fof money, before he takes money 
on bottomry; and the laws of the Hanfe Towni, which were 
founded on thofe of Oleron, fpeak the fame language ; for they 
fay, « a matter being in arrange country, if neceffity drive him 
« to it, may take up money on bottomry, if he cannot get it 
« without, and the owners (hall bear the charge.” In addition 
to this, from all the cafes, which have been determined at the 
Common Law upon the fubjeft, it may be inferred that the (hip 
Ihould be abroad, as well as in a ttate of neceffity, to juftify the 
captain or matter in taking money on bottomry. Molloy m ex- 
prefs terms declares, that a maftcr has no power to take up 
money on bottomry, in places where his owners dwell ; 
wife he and his eftate mutt be liable thereto.— If, indeed, the 
owners do not agree in fending the fhip to fca, the majority 
(hall carry it, and then money may be taken up by the 

on bottomry for their proportion who refufe, although thcyrefide 

upon the fpot, and at fhall bind them all. The two laft rules 
are the fame with the marine ordinances of France upon that 
point ; for they alfo declare, that thofe who lend money to the 
maftcr, in the place where the owners refide, without their 
confent, fhall have no fccurity or hypothecation, but on fuch 
part of the fhip only as belongs to the naafter himfclf, even 
though the money was advanced for repairs, or for purchaOng 
provifions. But that the fharcs of thofe owners, who refufe to 
fend out the fhip, fhall be affcaed by the loan of money to the 
matter for neceffaties. The juftice and propriety of fuch a re. 
eolation, are evident from conGdering that fuch a contraa was 
only intended for the benefit of all parties in thofe places where 
the owners had neither a wfidcnce, nor any correfpondents. 

The conttaa of nrhich we treat is of a different natme from 
| ^|a .,'.^ruoft aU others t^,but that which it moft nearly ** 

* - Ij te . for the lender on bottomry or at relpon- 

J^edl the fame rifles, with refpea to the pro- 
■^toan is made, that the infurerjg^ a^th 
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refpefl to the cfFeds infured. There are, however, fomc con- 
Hdcrable diftindions ; for in (lance, the lender fupplies the bor- 
rower .with money to purchafe thofe cfFefts upon which he is to 
run the 'rifle : not fo with the infurer. There are alfo various 
ocher diftinclions. 


CHAP. 

XXI. 


But however fimilar they may be in other refpefts, they differ 
very much in point of antiquity. Wc have formerly endeavoured 
to (how that the contrad of infurance was certainly unknown 
to the traders of the ancient world : but it is equally clear that ^ 

with the contradl of bottomry and refpondentia, or what was 
equivalent to it, they were perfectly acquainted. In thofe frag- 
ments of the famous fea laws of the Rhodians^ w'bich have been 
preferved and tranfmitted lo our times, I think there arc very . 
evident traces of this fpecies of contract. In one fedion it is r.eg. Rhod. 
laid, that when mailers of (hips, who arc proprietors of one *• 
third of the lading, take up money for the voyage, whether 
** for the outward or homeward bound, or both ; all traiifadions 
lliali pafs according to the writings drawn up between the 
mailer and lender, and the latter (hall put a man on board 
the (hip to take care of his loan.” But in another place, thefe 
laws fpeak more explicitly, and with a dired reference to the 
didindion between naval intereft, and that which is given for a 
land ri(k. If maders or merchants borrow money for their riioI, 
voyages, the goods, freights, (hips, and money, being free, 

** they (hall not make ufc of furetylhip, unlefs there be fome 
apparent danger cither of the fea or of pirates. And for the 
money fo lent, the borrowers (hall pay naval From 

thefe two quotations, little doubt can be entertained, but that 
the Rhodians ufed to borrow and lend, upon the hazard of the 
voyage, for an incrcafcd premiunf. It was formerly feen that 
the Rhodian laws in general were adopted by the Romans ; and 
confequently that branch of them, which relates to bottomry 
amongd the red ; for you can hardly open a book upon the 
Roman law, but you meet with chapters, df nautico fosnore^ dt \ 
nauticis ufuris^ which plainly (how that this contrad was 'well 
, known to the jurids of that didinguiflierf nation. It wa$ 
called by them pecunia trajoBitia: becaufe given 

borrower to be employed by him in commer^n ^d^ 
the&a^It appears from Valin^ that fome 
' ^ jpofed, that tliis coniraft weaS it* 

V. » , .T-*' ,k - 
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® xxr and that it 'was peculiar to France alone. Valm 

L , clearly expofes the abfurdity of fuch an idea ; and it feems 

tp be fuffipicntly anfwered| if deferving of an anfweri by what 
has been already faid. In addition <b this we may add, that fo 
far from being peculiar to France^ it has obtained a place in the 
codes of all the maritime dates, whofe laws have been promuU 
gated, or have been at all famous in the modern world. In this 
chapter we have already had occaGon to cite two paflages from 
Art. X&2S. judgments, or laws of Oleron upon the fubjeft, as well as 
the dpth article of the laws of the Hanfe towns : and by a refe- 
Wiib art article of the laws of Wj/buy^ it will be found, 

45. that the nature of bottomry, as well as its name, was perfcAly 
known to the makers of thofe ordinances. 

2 indeed, it is fuppofed that the contraft of 

bottomry now in ufe, is not at all the fame as that which waa 
known to the ancients. This authority is refpeftable : but fads 
muftfpeakfor themfdves; in addition to which, the, celebrated 
4 Kmcrlgon, Emerigon has obferved, that the aflertion of the author of the 
F* 3*^* Guidon is only true with refped to the form which the modern 
regulations have given to thU contrad, the true origin pf which 
Js loll in its anti(}uity. 


Ilolloy, 

2. C. II. 

"T^. 13. 
Vef. 148. 


In our definition of bpttomry it was faid, that if the (hiprarrivc 
fafe, the lender (hall be paid his principal, and the (tipulated 
intereft due upon it, however much it exceed the legal rate. 
The true principle, upon. which this is allowed, is not merely 
the great profit and convenience of trade, as has frequently been 
larged; but the ri(k which the lender runs of lofing both prinew 
pal^ and intereft ; for he runs the contingency of winds, fcas, 
irVtf. 154- and enemies. It is therefore of the cficnce of a contradof boN 
tomry, that the lender runs the rifle of the voyage ; and that both 
principal and intereft be at hazard ; for if the rifle go only to the 
intCT;eft*ot premium, and not to the principal alfo, though a real 
and fubftantial rifle be inferted, it is a contrad againlt the fta* 

, tutepf ufury, and therefore void. This has been frequently fo 
jrt our courts of law } and it is confonant to the ideas 
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went to fifli in Ncw/oundlanJi (which voyage might be performed C H a 
in eight months,) and that the plaintiflF delivered 50/- to the . , 

defendant, to pay 60/. upon the return of the fhip oS Dartm^ut^: 
and if the faid Ihip, by occafion of leakage or temped, fliould 
not return from Newfoundlajfjj^ to Dartmouth^ then the defendant 
fliould pay the 50/. only *, and if the ftiip never returned, he 
fliould pay nothing. And it was held by all the court, not to 
be ufury within the (latute. For if the fhip had flayed at 
foundland two or three years, he fliould have paid at the return 
of the fhip but 60/. : and if the fliip never returned, then nothing; 
fo that the plaintiff ran the hazard of having lefs than the intered 
which the law allows ; and pofliblyi neither principal nor in- 
tcreft. 

This cafe was, upon another occafion, mentioned in argu- 
ment by one of the judges on the bench ; the principle on which, 
it was decided, was recognized, and the cafe itfclf allowed to 
be law. 

So alfo in another cafe of debt upon an obligation, condU jow-Kent, 
tloned to pay fomuch money, if fuch a fhip returned withm fix 
months from OJlend in Flanders to London^ which was more by 
the third part than the legal intereft of money ; and if fhe do 
not return, then the obligation to be void : the defendant pleaded 
that there was a corrupt agreement betwixt himfeJf and the 
plaintiff, and that at the time of making the obligation, it was 
agreed betwixt them, that he fliould have no more for intereft 
than the law permits, in cafe the fhip fliould ever return ; and 
avers that the obligation was entered into by covin, to evade the 
flatute of ufury, and the penalty thereof : upon this averment 
the plaintiff took iffue, and the defendant demurred. 

Lord Chief Baron Hale. — Clearly this bond is not within 
the flatute, for this is the common way of infurance ; and if 
this were void by the flatute of ufury, trade would be deflroyed; 

It is not like to the cafe, where the condition of the bond is to 
give fo much money, if fuch or fuch a perfon be then alive ; 
for there is a certainty of that at the time. But it is uncertain 
and a cafualty whether fuch a fhip (hall ever return or no** ” 

.1?%. -•s.. 

In another cafe of debt upon an obligaC't 


Roberts v. 
T<emayne, 
Cro Jac. 



OF BOTTOMRY 


CHAP 

xxt. 


T. 

Turner, 
s E^u^ty 
Cefes Abr, 

37V 


• and returned fafe ; or if the owner, or the goods laden on board 
the fliip Returned fafe, then the defendant was to pay the prin- 
•cipal to the plaintifF, and 40A for each joo/. ; but that if the^ 
fliip fliould periih by unavoidable cafualties of fea, fire, or ene* 
mies, to be proved by fufficient t^imony, then the plaintiiF 
fliould have nothing. The doubt was, whether this was an 
ufurious contract : and it was faid to be fo, becaufe the payment 
depended upon fo many things, one of which, in all probability 
would happen. But the whole court held it not to be within 
the flatute. 

Lord Chief Jufticc Bridgman took a difiindtion between 1 
bargain of this kind and a loan % for where there is a bargain, as 
here, and the principal is hazarded, that cannot be within the 
flatute of ufury ; but it is otkervvife of a loan, where the princi^ 
jpd is not In danger. Here there are apparent rifks of the fea, 
fire, and enemies, and the length of the voyage ; all of which 
endanger the lofs of the principal. Thefe bottomry contra£Vs 
are for the advancement of trade, and therefore judgment mud 
be for the plaintiff.'^ 

Thefe cafes arc all uniform in the principle; which they go to 
eftablifli, that, on account of the rifk, the interefl (hall be larger 
than the con^mon rate : but notwithflanding this, a cafe is to be 
found in the Equity Re)poits, which dircflly tends to deftroy the 
rule of deciGon in all thefe cafes. 

A part owner of a (kip borrowed money of the plalntiflT upon 
a bottomry bond, payable on the return of the (hip from the 
voyage (he was then going in the fcrvice of the Ea/i India Com» 
panyi who broke up the (hip in the Eafl Indies ; and the owners 
brought their aflion again ft the Company, and recovered da* 
^ mages, which did not, however, amount to a full fatisfafrion. 
The plaintiff brought his bill to have his proportionable fatisfac* 
tion out of the money recovered ^ but his bill w^s difmiffed, and 
he was left to recover as well as he could at law 5 for a court of 
' equity xvill n^yer aQift a bottomry bond, which carries unreafin* 



a very unmerited cenfare upon bottomry 
^anted by the long chain ot tmilortii deci* 



and respondentia. 


(j(>ns in their favoun Indeed, from the very nature of the con- chap. 
tra£k, they arc to carry the naval intereft, which is always greater , , 

than land intereft^ in proportion as the riiks run by the lender 
on bottomry are much greater than thofe which a lender upon 
common bonds incurs (a}« m 


To be fure if a contrail were made, by colour of bottomry, 4 Com* DJfc. 
in*order to evade the ftatute, it would be ufurious and void, ^Vef. 146. 
and highly deferving of all the cenfure and difcouragement 
which the courts, either of law or equity, could poQibly throw 
upon it. 


In England then it is clear, from thefe cafes, that there is 
nothing unlawful in the contradl of bottomry : but fome writers 
in foreign countries have endeavoured to hold it up to the world, 
as an illicit and an ufurious bargain. Straccha, who has written Introd. ds 
upon infurances, has introduced a long diiTertation to prove the 26. * 
truth of this pofition 9 and feveral other writers have either pre- 
ceded or followed him in fupport of the fame dofirincs. If, 
indeed, the money fo lent were given merely by way of a loan, 
and fuch exceffive intereft were demanded for the ufc of the 
money only 5 there might be force in the objeftion. But when 
it is conlidered as the price of the great rifles incurred, it has not 
the lead femblance of ufury ; it is a fair and confeientious con- 
tra£^, highly beneficial to the commerce and general interefts of 
focicty. V ‘ 


Thefe authors have met with very able oppofers in Poihier 
and Bmtrigon^ who have clearly (hewn the fallacy of their doc- 
trine ; and they have proved to demonftration, that even the 
fathers of the church have acknowledged, that this contrail has 
nothing in it ofienfive to religion or good morals. Almoft all 
the writers of eminence agree with the two laft named, as to the 
legality of loans on bottomry and at refpondentia : and it is now 
univerfally admitted and pra^ifed in all the maritime and trading 
countries in Europe* 


Pothler 
Avanture 
a la greSfe, 
Not. ». 

2 Enter. 3QO, 
Loccenfus, 
lib. 2. c. 
Not. 36. 
Roccus de ' 
Kavtbus et 
> amIo, Not,^ 
50 2 Black. 
Com. 1 


(«) Mr. fwhlan^ut^ In hit valuable eS'tton of A Treatife of Equity,** hu IdjP- 
pofed that in the above paSTage 1 meant to complain of the tqterfereoae of a Cov*,^?k 
E quity in cafea where eftborbitsHt naval inttrtft wai df niandj|5- 

paAage complained of, and alio to whK /o]}owf,Viil ^ i / 


lauded to general cenlures upon a fpedm qf (V 

Foobl. vol. U p. 245. 
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DcgulHer v; 
Opeiiter, 

iVern. ^63. 


Poth'.er 
Traite a U 
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AvaiKurei 
Vot, j8. 

1 Valin, 10. 


But as the hazard to be run is the very bafis and foundation of 
this contrad ; it follows, that if the rifle ts not run, the lender 
cannot be entitled to the extraordinary premium 9 for that would 
be to open a door to means by which the ftatutes of ufury might 
be* evaded. This wa^ fo decided in the Cpurt of Chancery, 

The cafe was upon a bottomry bond, whereby the plaintiff 
was bound in confideratlon of 400/, as well to perform the voy- 
age within fix months, as at the fix months* end to pay the 400/^ 
and 40/. premium, in cafe the veffel arrived fafe, and was not 
loft in the voyage. It happened that the plaintiff never went 
the voyage, whereby the bond became forfoited, and he now 
preferred his bill to be relieved^ Upon the former hearing, as 
the fliip lay all the time in the port of Londctn^ and there was no 
hazard of lofing the principal, the Lord Keeper thought fit to 
decree, that the defendant (hould lofe the premium of 40/. and 
be contented with his principal and ordinary inierejl^ And now, 
upon a rehearing, he confirmed his former decree. 

With this decree, which is equitable and juft, the French 
writers agree. They fay, that in fuch acafe, *• L*emprunteur 
fera bien oblige de rendre la fomme qui lui a ete pretee, mais 
** il ne fera pas oblige de payer en outre la fomme qu*il a promts 
^ de payer pour le profit maritime 9 car le profit maritime etant 
le prix des rifques que le preteur devoit courir des effets fur 
« lefquels le pret ete fait, il nc peut lui etre du dc profit mari- 
<< time quand il n’a couru aucuns rifques, ne pouyant pas y avoir 
« un prix des rifques, s’il n’y a pas eu de rifques,” 


vtac tSe 

jLpptfndix, 
Ko. 2, 


4<b edit, 
f. izj. 


Bottomry bonds generally exprefs from what time the rifle 
fhall commence, as that the ihip (hall fail from London to fuch a 
port abroad, &c. In fuch cafes, the contingency does not com- 
Beftwes Lex mence till the departure : and therefore if the (hip receive injury 
Mere. Re . ftorm, firc, &c. before the beginning of the voyage, the 
perfon borrowing alone runs the hazard. But if the condition 
be, << that if the ihip {hall not arrive at fuch a place by fuch a 
time, then,” &c, 9 in thefe inftances, the contrad; conimencea 
from the time of failing, and a differenfrule, as to the lofs, will 
rpeSmlj prevail. 

the beginning of this chapter, that the 
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is not reftraincd by any regulation whatever } although it is in C H a p. 
many maritime ftates by exprefs ordinances : that the only re- t . 

ftridion in the law of England 1S9 with refped to money lent on 19 Geo. 2. 
(hips and goods going to the Eafl Indies^ which, by ftatute, 
muft not exceed the value of the property on which the loan is 
made. It remains then to fee what thofe rifles are, to which 
the lender undertakes to expofc himfelf. Thefe are for the moft the 
part mentioned in the condition of the bond, and are nearly the Nof^**'*^* 
fame, againft which the underwriter, in a policy of infurance, Roccusd® 
undertakes to indemnify, ** Limita hoc fingulariter^ ut creditor Not, 51.* 
fuieat periculum navigationis^in cajibusfortnitis tantum.** Tliefc 
accidents are, tempefts, pirates, ilre, capture, ariH every other 
misfortune, except fuch as arife either from the defefts of the 
thing itfelf, on which the loan is made, or from the mifeonduft 
pf the borrower 3 for, fays the Italian lawyer, laft quoted, in . Valin, 14. 
continuation of the above fentence, « Secus eft ft inforiunium^ Rotett*,ioc. 
<< vel naufragium ex culpa dehitoris procejferit^ quia tunc creditor 
non tenetur de periculo^ et damna^ in quod incurritur ex culpS 
vehentiSi prout in fimili deciditur in materia ajfecurationis^ ut 
quantumcumque ajfecurat^o Jit generalise non contineat periculume 
aut damnum^ quod faElo ajfecurati contingit** 

It feems to have been a doubt late in the laft century, whether Sarton t. 
a lofs by the attacks of pirates fell within the words, perils of the 
fea ; for it was argued in the King^s Bench, in the reign of 
James the Second. But the Court were of opinion, that piracy 
was one of the dangers of the feas. 

The lender is anfwcrable likewife for loflcs by capture ; or to 
fpeak more accurately, if a lofs by capture happen, ho cannot 
recover againft the borrower j but in bottomry and refpondentia 
bonds, capture docs not mean a mere temporary taking, but it 
muft be fuch a capture as to occafion a total lofs. And there- 
fore, if a fliip be taken and detained for a fhort time, and yet 
arrive at the port of deftination within the time limited, (if time 
be mentioned in the condition,} the bond is not forfeited, and 
the obligee may recover. 

This doftrine was laid down by the w^* ^ 

^nch, in a cafe upon a bond of this na^ ^ 1^^ 
w ere fully ftated, when the 
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XXI. delivered by Lord Mansfield . — «« This comes before 

^ court upon a motion^ on the part of the defendant, for a 
new trial. It was an action of debt upon a bottomry bond ; the 
condition of which was, that upon the (hip's fafe arrival at 

a certain Aim of money (liould be paid to the plaintiff \ 
ut that in cafe the (hip (hould mifcarry, be loft, caft away, or 
taken by the eneriiy, the plaintiff fliould have nothing. The 
defendant pleaded three pleas: ift, l^on ejl faBum i 2 dly, That 
the (hip did not arrive at AW York, the port of deftination; 
3^^y» the (hip w'us captured. Upon the two firft pleas 
iffuc was joined : and to the Jaft, there ^was a replication of re- 
capture. ri^ xa£ls, which appeared in evidence on the trial, 
are thefe : ihejhtp nvas taken befire her arrival at Neiu Tork, by 
two j^nurican privateers, which detained her for one month, 
and plundered her of her (lores ; at which time fije was retaken 
by an privateer and carried into Halfiax. The Admiralty 

Court adjudged her to be a good prize to the Engli/h privateer, 
and decreed that (he fhould be reltored to the original owners, 
on pajjing one eight for falvagc : that (he proceeded with the 
remainder of her cargo to New T$rk^ and earned her freight • 
that the value of the (hip was not fufficient to fatisfy the bond. 

I hefe are the fa£ls. Now it is clear, that by the law of Eng» 
land there tr neither average nor falvage upon a bottomry bond. It 
was indeed contended at the bar on the part of the defendant, 
that this cafe was within the faving of the bond ; for it is pro- 
vided, that in cafe of loft by capiurey &c. the bond (hould be 
void : and that here there w’^as a capture, and a detention for 
one month. But upon confidcration, we think that a capture 
within this condition dots not mean a temporary eapturey but it 
mtfi be a total lofs : now here it was not fuch a capture as to oc- 
cafion a total lofs. The voyage was not loft, for the defendant 
purfued it and earned his freight. Freight depends upon the 
fafety of the (hip j and as. the freight was earned, the (hip muft 
have arrived fafe at the port of deftination. In whatever way 
we determine this cafe^ there muft be a hard (hip : but we are 
all of OpiiHon, that the verdift is right, and that the rule for a 
new trial muft be difeharged*. 


^hat (h^il be deemed a cap-f 
of that word in a bottomry bond, but 
•iecc of very cflential information, 
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thar a lender on bottomry, or at refpondentia, is neither entitled ^ *** 

to thr* benefit of Salvage, nor liable to contribute in cafe of a v / 

general average. This was exprefsly faid by Lord Mansfield in 
delivering the judgment of the court. His Lordfliip's opinion is 
confirmed by the ftatme of the 19th of George the Second, c. 37. *9 c«o. 
which allow 8 the benefit of falvage to lenders upon Ihips or goods 
going to the Hafi Indies ; clearly (hewing that there was no fuch 
tiling at the Common Law, otherwife there was no occafion to 
make fuch a ptovifion. 

In this refnefl our law differs from that of France^ for the Cfuidon, 
ordinances, and indeed it feems always to have been the cafe in ^ Vaiiii, 19. 
that country, exprefsly declare, that the lenders on bottomry iEn^r.504. 
(hall be fubjcdl to general or grofs average, in the fame manner 
as infurers are upon policies of infurance 5 for that as thefe con- 
trails depend upon the fame principles, they arc fubjefl to the 
fame regulations. 

Our law in tliia refpeck Is different alfo from that of Denmark. 

This lately appeared in a caufe tiled in the King's Bench before 
Lord Kenyon at GuildhalU 

In was an affion on a policy of infurance upon a refpondentia vvaipoV v. 
bond on (hip and goods, at and from J?. to C. The (hip was 
Danifi)^ and an average lofs was fufiained upon the goods to the 1789. 
amount of 6/. 15/. per cent, and the plaintiff, as holder of a 
refpondentia bond, had been called upon to contribute ; and now- 
brought his afflon againft the Englijh underwriters for the 
amount of that contribution. 

Lord Kenton Chief Jufticc. — "By the law of England, a 
lender upon refpondentia is not liable to average loiTes j but is en- 
titled to receive the whole fum advanced, provided ft)ip and 
cargo arrive at the port of 'deffination. The plaintiff contends, 
that as by the law of Denmark, fuch lenders upon refpondentia 
arc liable to average, and bound to contribute according to the 
amount of their intereft, the infurer muft anfwer to them. The 
Conful has proved that he received p.l^yiffment of 
Court of Copenhagen, the decretal part of wF; ? 
of Denmark to be as the plaintiff has ftated ^ 
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CHAP, feveral men of emtnence in that country have been offered od 
, . each fide: but I rejedt them» becaufe the folemn decifion of a 

court of competent jurifdidHon is of much greater weight, than 
the opinions of advocates, however eminent, or even than the 
extrajudicial opinions of the moft able judges. It Teems as if 
in this cafe, the underwriters were bound by the law of the 
country, to which the contrail relates.” Verdict for the plain- 
tiff {a). 

It has been faid, 'that if the accident happen by the default of 
the borrower, or of the captain, the lender is not liable, and 
has a right to demand the payment of the bond. If, therefore, 
the (hip be lofl by a wilful deviation from the trail of the voy- 
age, the event has not happened, upon which the borrower was 
to be difeharged from liis obligation. This has been decided in 
feveral cafes. 


(a) Thills not the onij cafe, in whxh the Inrurrri have been held l»hle to indemnu 
fy, the Infured having been obliged by the 1«\x' ol‘ a foreign country to pay a larger fum 
than by the laws of England could have been demanded : though to be fare, in the cafe 
•bout to be quoted, there feemi to have been an ufage proved j and upon that the learned 
judge much relied, and feems to have doubted the general rule as afterwards ftated by 
Lord Kenyon in the cafe ol Walpole v. Ewer. 


It was an sdtion on a policy, upon a cargo of filb from Newfoundland to any port of 
Caea™?*'^* Eovtngaly or Xialy^ The fhip met with bad wcaiher, and put into Alkane and 

Sittings*at hcing owner, prefented a petition to the commercial 

Ouildbali of the general average, as he had pm in for the general benefit of 

after Uilaryi all concerned. The court, according to its ufual couife (which aiipears to be a very ex«' 
traordinary one) adjufied the lot's by charging the cargo at its full value, but the ihip 
only at one half, and the freight at one third : and they alfo charged as a part of the 
general average, the feamen's wa^^es and provifions, while in port. The defendant, as 
underwriter, had paid into court as much as would cover the average if adjufied ac- 
cording to the memorandum in the policy, and the lav and ufage of England. The 
^ueftioo was, Whether the pUintilf having been compelled to pay beyond that faiii,tc. 
coding to the calculation of the feotence of the court of Pifa, it wai conclufive upon 
the defendant, aftd the plaintiff was entitled to recover his average by the fame ftandard. 
The plaintiff called feveral brokers, who faid that in repeated inftances they had ad- 
jufted averages under fimllsr fentences of the court of Pija j and the underwriters, ihougli 
with reittdiaoce, had always paid them. 


Afr. ludlce Puller,mmJf On the general law, the plaintiff' would fail { bbt in all mat- 
Ufa of trade, ufage is a facred thing., I do not like thefe foreign lettlcments of aver- 
~ tmderwritets liable for more than the dandard of EngUfi law. But if 

^ ^ ewdcftce given, it ouglitaot^to U 

g verdi^ accordtDgly. 
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An action of debt was brought upon an obligation for pet- 
formance of covenants in an indenture) wherein it was recited, 
that fuch a Ihip was in the fervicc of the Eajl India Company^ and 
that it was to obey fuch orders as they or their fadlors fliould 
give 5 and that flie was defigned for a voyage from London to 
Bantam^ and from thence to China or Formo/a* The plaintiff 
lent 500/. upon the hull of the fhip, and the defendant cove- 
nanted to pay, if the fhip went from London to Bantam^ and 
returned from thence direflly to London^ 5^o/. .* if from London 
to Bantam^ and from thence to China or Formofa^ and returned 
to London within 24 months, 650/. If fhe returned not within 
24 months, then to pay month above 650/ till the 36 

months : and if flie returned not within 36 months, then to pay 
710/- unlefs it can be proved by Wildy^ that the (hip returned 
not, but was loft within 36 months. The fiiip, in fadl, went 
from London to Bantam^ and from thsnce to Surat ^ and other 
parts, and fo returned to Bantam : and in her voyage from Ban- 
tam to Lo^on^ was loft within 36 months: upon which the 
prefent a£tion was brought. 


CHAP. 

XXI. 


Weftern 
V. Wildy, 
Sfcmn. I ((ft. 


The court inclined to be of opinion, that the fliip having de- 
viated from the voyage defc.ibed, in going to Surat ^ the plain- 
tiff was not to bear the lofs, and was confcquently entitled to 
recover. They, however, took time to deliberate 9 and after 
confideration, gave judgment for the plaintiff. 


In another cafe of debt upon a bottomry bond, the defendant vvuiUms v 
pleaded, that the fhip went from London to Barbadoesyjine drvj~ ste-dmay, 
ationey and afterwards flie returned from Barbadoes towards Lon^ | 

dony and in her return was loft in voyagio pradiBo / the plaintiff 31 ^ 5 ' s. C, 
replied, that the (hip in her return went from Barbadoes to 
maica ; and that after a ftay there, flie returned from Jamaica 
towards London^ and was loft, and fo fhows a deviation. The 
defendant rejoined, that flie was preffed into the king’s fervice, 
and fo was compelled to go to Jamakap which is the deviarian 
pleaded by the plaintiff 9 without this that fhe deviated after fhe 
was preiied. The plaintiff demurred, and jud^jf^iaent wasgivei^it^ 
for the plaintiff* The plea of the defendant ;: ? i 
pleads that the (hip went from London to j 
Is that in the return fhe was ioft 
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CHAP, faidj Bttt it doe* not ftow without deviation. Now the condition 
**’• it fo in exprefs words, and'\te ought to ihow exprefsly tliat he 
lias performed the words cif the condition. 


1 Eq. Cifei, The fame rule of dectfion has been adopted in the Courts of 

Abr. 37I- r, . 

sCh. Cares. Equity. 

The plaintiff entered into a penal bond to pay 40/. per month 
{or sol. i the (hip was to g*o from Holland to the Spanijh ijlands, 
and to return to England i but if (he periihcd, tlie defendant was 
to lefe his 50/. The (hip went accordingly to the Spanijh idands, 
took in Moors at Africa, then went to Barbadoes, and perifhed 
at fea. The plaintiff, being fued at law upon the bond, came 
, into equity, fuggeftiiig ' {iut the deviation was through necejfitp. 

Bnt this bill was difmiffed, except as to the penalty. 


»• There is no reftri^ion by the law of England as to the per- 

fons, to whom money myy be lent on bottomry, 8r at refpon- 
dentia(a^ In a former part of this work, ve gave the hillory 
of a (latute introduced into our code of laws, to prevent infur* 
ances from being made on the (hips or goods of Frenchmen, 
»i G. a. during the then exifting war with France. The fame ftatute 
*■ ** alfo prohibited his majefty s fubjeds from lending money on 
bottomry or at refpondentia on any (hips or goods belonging to 
Lex Merc. France, or to any of the French dominions or plantations, or the 
* fnbjefls thereof : and in cafe they (hould, fuch contracts were 

declared void ; and the parties thereto, or the agent or broker 
interfering therein were to forfeit 500/. That a£l was not of 
long continuance, on account of the peace, which almoft imme- 
diately followed it : and thefe rellraints upon this fpecies of 
contra£t were never again revived by any fubfequent pofitive 
law (i). 


It frequently happened, as appears by the preamble to the fol' 
lowing llatute, that the borrowers on bottomry or at tefpondentia, 
became bankrupts after the loan of the money, and ^fore the 


istv; 
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event happened, which entitled the lender to repayment ; by C H A H. 
which means the debt could not be proved under the conimiflion, . XXI. ^ 
and the lenders were left to fuch rfdrefs as they could obtain 
from the bankrupt, who had previoufly given up every thing to 
his other creditors. This being likely to prove a difeouragement 
to trade, parliament was obliged to interpofe 5 and it accordingly 
enadled, That the obligee in any bottomry or refpondentia 
•* bond, made and entered into upon a good and valuable con- ^ 

** fidiTation, hona fuk^ fliould be admitted to claim, and after 
the cGiitmgenc^^ fjouJd have happenedy to prove his or her debt cr 
•* demands in nfpcFl of fuch hondy in like manner as if the contin^ 

** gency had happi-ned before the time of the ijfning of the commiffion 
of bankruptcy ap^ainjl fuch obligor^ and Ihould be entitled unto, 

•• and (houid have and receive a proportionable part, (hare, and 
“ dividend of fuch bankrupt’s eftate, in proportion to the other 
** creditors of fuch bankrupt, in like maniicr as if fuch contin* 
gency had happened before fuch commiffion ifiued : and that 
all and every per fon or perfons, againft whom any commiffion 
of bankruptcy fhould be awarded, (bould be difeharged of 
** and from the debt or debts ov^ing by him, her, or them, on 
every fuch bond as aforefaid, and fliould Jiave the benefit of 
the fcveral now in fotce againfl: bankrupts, in like 

manner, to ail intents and purpofes, as if fuch contingency 
had happened, and the money due in refpciSl: thereof had 
** become payable before tiie time of the iffuing of fuch cem- 
miffion.” 


By the ftatute book it appears, that the mailers and mariners 
of fhips having taken upon bottomry greater fums of money than 
the value of their adventure, had been accuflomed wilfully to 
caft away, burn, or othervvife deftroy the fliips under their 
charge, to the great lofs of the merchants and owners : it w'as 
therefore cnaded, <‘That if any captain, maftcr, mariner, or 
** other officer belonging to any fliip, Ihould wilfully call away, 
burn, or otherwife deftroy the (hip unto wddeh he belonged, 
** or procure the fame to be done, he fhouid fufFcr death as a 
felon.” The duration of this afl having been limited to three 


years, it became cxtindl : but the neceffity 
was fo great, that a fimiUr law was made a /' * 
and is ftUl in force. 



16 Ch, a; 
c. 6. f. la. 
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CHAP. 

XXL 


Videant(y 
c. T. 

3 Burr. 
>39V 


As the commerce of the country increafed to an amazing 
degree, fo the cuftom of lending money on bottomry bdcame 
alfo very prevalent : and as the lenders had fubjeftcd thcmfelvcs 
to great rifles, they began to think it neceflary to proteft their 
property, by infuting to the amount of the money lent. In a 
former chapter, much was faid of the mode by which infurances 
on fuch property were to be efFefied ; and we then faw from 
the cafe of Glover v. Blacky that it was neceflary to infert in the 
policy that the intcreft infured was bottomry or refpondentia, 
and that fuch was the law and pra£iice of merchants. From 
this cafe too it is evident, that when a perfon has infured a bot« 
tomry or refpondentia intcreft, and he recovers upon the bond, 
he cannot alfo recover upon the policy : becaufe he has not fuf- 
tained a lofs within the meaning of his contrafi ; and to fuffer 
any man to receive a double fatisfaQion, would be contrary to 
the firfl principles of infurance law. As it is merely a contract 
of indemnity, a man (hail never receive lefs ; nor can he be en* 
titled to recover more than the amount of the damage he has, in 
fa£l, fuftained^ 
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Chapter the twenty-second. 

Of Infuraace upon Lives. 


A n Infurance upon Life Is a contraft, by which the under- c H a P* 
writer for a certain fuoi, proportioned to the age, healchf XXII. 
profcfTion, and other cirtumftances of that perfon, whofe life ^ poftieih^. 
is the obje£l of infurance, engages that the perfon (hall not die D»£t of ir, 
within the time limited in the policy : or if he do, that he will vide ihe 
pay a fum of monc 7 to him in whofe favour the policy was 
granted. Thus if A. lend loo/. to 5. who can give nothing z BUc.Coia 
but his petfonal fecurity for repayment : in order to fecure him, ^59- 
in cafe of his death, B. applies to C. an infurcr, to infurc his 
life in favour of A. by which means, if B. die within the time 
limited in the policy, A. will have a demand upon C. for the 
Amount of his infurance* 

The advantages rcfulting from fuch infuranCes are many and * Poftiethw. 
obvious : and moft of them may be reduced under the following ^ 
daffes. To perfons poflefled .of places or employments for life ; 
to mailers of families, and others, whofe income is fubjeft to 
be determined, or Itflened, at their rcfpeSive deaths ; who, by 
infuring their lives, may fecure a fum of money for the ufe of 
their families. To married perfons, where a jointure, penlion^ 
or annuity, depends on both or either of their lives, by infuring 
the life of the perfons entitled to fuch annuity, penfion, or join- 
ture. To. dependents upon any other perfon, during whofe life 
they are entitled to"a falary or benefadlion, and whofe life being 
infured, will enabje fuch dependents, at the death of their be- 
nefadlor, to claim from the infurers a fum equal to the premium 
paid. To perfons wanting to borrow money, who, by infuring 
their lives, are enabled to give a fecurity 
rowed. Thefe, and many.other advantagev^ 
the Bilhop of Oxford^ Sir Thomas Allen, andri',^» 
men, were induced to apply to Queen Anni > 
incor porating tibem and their fucceC^. ^ 
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P* might provide for their families, in an cafy and beneficial man- 
ner. Accordingly, in the year 1706, her majelly granted her 
royal charter, incorporating them by the name of “ The Ami- 
** cable Society for a perpetual AlFurancc Office,” giving them 
a power to purchafe land^, an ability to fue and be fued in ihcir 
corporate capacity, and a common feal for the more eafy and 
expeditious management of the affairs of the Company. 

The benefits, which accrued to the public from this fpccicsof 
contrail, were found to be fo extenfive, that another oifice was 
cftabliflied by deed enrolled in the Court of King’s Bench at 
Wejlminjler^ for the infurance of lives only. The name of this 
office is the Jjckty for equitable ajfuraucc on lives and furvivor* 
JhipsP Befides this, the two Companies of the Royd 
change and London Affurance, obtained his majelly ’s charter, to 
enable them alfo to make infurance on lives. The charter pointa 
out the advantages of fuch inftitutions 5 for it dates as the 
ground, on which fuch a permiflion is to be granted, ‘‘ i'hat it 
has been found by experience to be of benefit and advantage, 
« for perfons having offices, employments, c Rates, or other 
incomes, determinable on the life or lives of thcnifclvcs or 
others, to make afiuranecs 011 the life or lives, upon which 
** fuch offices, employments, cllates, or incomes arc deterrni- 
** liable (rj).” Private underv/riters alfo may cuter into policies 
of this nature, as well is any other, provided the party, making 
the infurance, chufes to trull their fingle fccurity. 


(a) pafl'cfl in the 39 Gta. 3. (ch. S3.) for nicorporaiing a new infurance coni'. 

pny, tailed T'be CUU Injurante C-^mpjny'f ihe (ccond left ion of which authorizea them 
(among other things) to make infuianccs on the life or lives of any perfon or pcifons 
whomfoever ; and 10 grant, purchafe, and fell annuities fur lives, or on furvivorfliip, 
and grant fumtof money, payable at future periods, within the k-aadom of Gnat Untain 
or Ireland, and any other parts abroad, whether within hia Majcfty*& dominioni or not 3 
and Ibali and may receive depoHts of funds of tontine focietics, and other inilitutioni 
eftabliOied for granting future advantage®, and depofits of funds belonging to, and adt 
ai treafiiretuhateof for benefit or friendly focieties, and other charitable and benevoknt 
Infiitttuons ; and make provifion for the widows and children of the clergy, and for 




men, 



;ige d epofits from or oh account of members of the indultrious clafiea 
And to roalce provifion for membna of theindufirious dafiesof 
•Itowing interefi on fuch depofits made, or otherwife, upon 
and In fuch manner, as ihall or may be agreed upon between 
Ui&Wei and cfiablhhed, and the perfons and fociecies treat* 
- thereifibefoie mentioned. j^^***^ 
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The antiquity of this practice cannot be very eaHly afeer- CHAP. 
taincH ; ho wever, wc find traces of it in fome very old authors. ^ 

In the French bof)k, entitled he Guidon^ wc find it mentionedi LcGudon, 
as a contraiSl perfciSily well-known, at that time, in other coun- 
tries. The author of that book, however, tells us in the fame 1661. 
pafijge, that it was a fpecics of contract wholly forbidden in 
France^ as being repugnant to good morak, and as opening a 
door to a variety of frauds and abufes. Such, indeed, the law 1 Va’.ln, 54. 
rS continues at this day : and infurances upon lives arc 2 Mag. 70. 

pr ohihhed in other countries of Furope by pofitive regulation, 
i iji'v Tame author has, however, gone a little too far in I.e Culd. 

ilrting, that the other countries, in which they had been till 
hat time encouraged, were alfo obliged to forbid them. This 
hud not certainly taken place at that time, as may he inferred 
from the 66ih article of the laws of iVi/huy : and in England 
they never had been prohihiicd. The learned Roccu^ Mo takes Rocchs dc 
notice of them as legal coniratls, and quotes various authors in aHcc. Not. 
fupport of his opinion. 


Thefc infurnnees being thus fimflioned in England by royal 
authority, and (he funds of the dilTerent focieties having very 
much increafed, and being fix' d on a liable and permanent 
foundation, contra<fIls of this nature became fo much a mode of 1 M»g. ij. 
gambling (for people took the liberty of mfuring any one's life, 
without hefitation, wiiethcr conneclcd with him, or not, an^ 
the infurers fcldom afked any quellion about the reafons, for 
which fuch infurances were made) that it- at lafl became a fub- 
jeiSl of p^rliamenta^y difculTion. The rcfult of that difcuflioti 
was, that a ilatute pufled, by which it was enabled, That no 14 Geo. j. 
•* inruranc& (hould be made by any perfon or perfons, bodies 
** politick or corporate, on the life or Ihjes of any perfon or per- 
«* fons, or on any other event or events whatlbever, wherein^ 
trie perfon or perfons, for whofe ufe, benefit, or ort whofc 
account, fuch policies ftiould be made, Jljould have m inlerefi 
*< cr by way of gaming or wagering s and every infurance made^ 
contrairy to the true intent and meaning thereof, fliould be 
null and void to all intents and purpofes." And in order 


more cffedlualJy to guard againfi: any inipj^J}'’^ 
to be the better able toafeeruin, what the 


'^y’raud, 


entitled to the benefit of the infurance, n h > 
’^'f^er enabled, hyc he fame Ilatute^ ” that > 
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CHAP. <« to make any policy or policies on the life or lives of any pcf- 
, “ fon or perfons, or other event or events, without inferting in 

fuch policy or policies, the perfon’s name intcrefted therein, 
** or for whofe ufe, benefit, or on whofe account, fuch policy 
.was fo made or underwrote. And that in all cafes where the 
infured had an intereft in fuch life or lives, event or events, 
no greater fum (hpuld be recovered, or received from the in - 
furer or infurers, than the amount or value of the intereft of 
the infured in fuch life qr lives, or oihtr event or events. 
Sfft .4 tt That nothing in the adt contained fliall extend, or be con- 
** ftrued to extend, to infurances fide made by any perfoa 
or perfons, onfliips, goods, or merchandizes ; but every fuch 
«* infurance (hall be as valid and effedf ual in law, as if this a£k 
hid not been madq.” 

It has been held that a perfon, holding a note given for money 
^ won at play, has not an infurable intereft in the life of the makejT 
of the note* 


EdJr* Lo’ni. adlion was brought on a policy on the life of Jama Ruf^ 

5i >in<s af- JelHxom the ift of June 1784 to the ift of June lydj. Ruffc^l 
lysX*** was warranted in good health, and by a memorandum at the 
foot of the policy it was declared that it was intended to cover 
the fum of 500c/. due from Rujfell to the plaintiff, for which he 
had given his note payable in one year from the 1 4th of May. 
3784. — Two objedlions were made on the part of the defendant: 
ift. That part of the confideration for the note was money won 
at play : adly. That Rujfell at the time he gave the note was an 
infant. 


Mr, Jufticc Suller nonfuhed the plaintiff upon the ground of 
part of the confideration of the note being for a gaming tranf* 
adlioni and therefore t(ierc was a want of intereft in the plain* 
tiff. But as to the oth^r objedlion on account of infancy the 
intereft muft be contingent, for ^1^// might or might not avoid 
his note; and he doubted much whether till fo avoided, the 
note muft not be taken againft a third perfon to be the note oi 
w an adult, maker of the note only could take the obi 


But 

in which a po|iey made, in orde 
i^as held to fall ivHbia the pnthihitlon 
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% t a creditor has fuch an intereft in the life of his debtor, CHAP, 
that he may infurc it, and recover upon the policy. — ^T'hus in an t J 
adlion on a policy of infuraiice on the life of Lord Newhaven Am en .n , 
from the ift of December 17^2 to the ift of December 17931 
only queftion made by the defendant was as to the plaintiff s m rrmUy 
interell, which it was contended was not fufficient to take this 
cafe out of the ftatute i/^Geo, 3. c. 48. It appeared in evidence 
that Lord Newhaven was indebted to the plaintiff and a Mr. MiU 
chell in a large fum pf money, part of which debt had been af- 
figned by them to another perfon ; the remainder, being more 
than the amount of the fum infured, wis upon a fettlemcnt of 
accounts between the plaintiff and Mitchell^ agreed by them to 
remain to the account of Mitchell only. 

Lord Kenyon was of onlnion, that this debt a fufficient 
intereft : and faid, that it was fngular, that (.{uelUon had 
never been direBly decided before. That a creditv r i*; d certainly 
an intereft in the life of his debtor; the means by vriiich he was 
to be fatisfied may materially depend upon it, and all cv^*nts 
the death muft in all cafes in fomc degree leffen the fecurity. 

Vcrdi£l for the plaintiff. 

Sdalfo in a previous cafe, where an a£lIon was broa;^ht on 2 li-u-.-i' v 
policy on the life of William Holden from the 17th Au^ ujl 1790 *' 

to Auguji J79(, and during the life of the plaintiff; Houhn had ’• 
granted an annuity to the plaintiff's late brother, which annuity 
he had bequeathed to perfons not parties to this infurance, hav- 
ing made the plaintiff executor of his will, and directed him t o 
make affurance. Lord Kenyon thought this a fufficient int jrcLi 
in the executor to fupport the a£lioii. The caufe procee^t^a\ 
therefore : but the defendant had a vcrdidl afterwards upon s 
'different ground. 


ftatute. In another c^fe, a policy having been inaHe, on the cvenSf 'her? being an 

Open trade between Great Britain and the province of MeryUmd^ on or before »he 

July 177B, Mantfieli faid, that it was clear the | Uint Ift' could not rtcev'T, Ift, ‘ 

this an intereft within the ac^ ? It was made to prevent gambling po^^'-les. Fve y nri.T-i , 

VI the kingdom has an intereft in the events of war and 

that be an intereft within the aft. But, idly. The policy *' 

ntmt ioferted according to the fecond feAion of thg ftatuce.*^^ ^ 
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P- But if after the death of the debtor, his executors p.iy^tlic 
debt, the creditor cannot afterwards recover upon the policy* 
although the debtor di«ul infolvent, and the executors were fur- 
niflied with the nieans of pj.ynieut from another (quarter tlnui 
the cftate oi their tcdator. 


Gocifi'J& This point was decided in an aillon brought by Mcffr-?. 

Bj!'jcro & Godfails, coxhmakers, uguiiiib the dire dors of t!ie Pelican Life 
- infurance Company, on u policy oti the life of the late Right 
’ Honourable 7/^f/i. P/V/,* and the declaration averred that the 
plaintiffs wer^, iiiterellcJ in his life at the time of m.iking the 
infurance, and till the time of his death to the amount of the 
fum infured. One of the pleas, and the rmtcrhal one fla^^ed, 
that the debt due to the plaintiffs was q/'/rr the death of ]\It. Pitt, 
and before the exhihithtg of the plawufoi bUl^ luliy paid to the 
plaintiffs by the Earl of Chatham and the Lor^l Bifljop o\ Lincoln, 
executors of the will of Mr. Pitt* Ifluc was taken on tlze fa£l 
of payment by the cxecut(»rs. Upon the trial of this caufe be- 
fore I^ord Ellenborcugh a cafe was referved for the opinion of the 
Court, ftating that Mr.Pi^r died on the 2^^Ayanuury\toG\ that the 
defendants were ferved before Trinity Term with procefs liTuedon 
the 3d June 1806 ; that Mr. Pltl^ at the time of the execution of 
the policy, was indebted to the plaintiffs, anti co!Uinued fo till 
his death in upwards of 500/. the fum infured, and’ died infolvent* 
That on the 6th March iSa6, the executors of Mr. Pitt paid 
to the plaintiffs, out of tht money granted by parliament for the 
payment of Mr. P/VPs debts, 1109/. as in full for the debt due 
to them from Mr, PHt. After argument at the bar, and time 
taken to deliberate, the judgment of the Court was pronounc- 
ed by 


Lord Ellenborcugh,—^^ This was an aclion of debt on a policy 
of infurance on the life of the late Mr. Pitt, clFefled by the 
plaintiffs, who were creditors of Mr. Pitt for the fum of 500/. 
The defendants were dire£lors of the Pelican Life Infurance 
Company, with whom that infurance was eff^fled. (His Lord- 
fliip, after gating the pleading?? and the cafe, proceeded.) — This 
ivpthcrto which the law gives efieft, (with the 
l^lained in the ad and 3d fe£lions of the ftat* 
|8 in its nature a contract of indemnity, as 
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didinguinied from a contracl: by Wsy of g^iwhig or wagerwg^ 
U'he intcrert, wlilch rhe plaintirfd bad in the life of Mr. Pitt% 
was that of cr.’diror.', and rhe probability of lofs which re- 
fuhed from his tlcaih- eveiit, againlt which the indemnity 

was iought by this afiurance, was fubilamtially the expelled con- 
fcqucnce or hisdcaih, as adcLliiig the interelt of thcfcindlvi- 
duils ..I'uired in the lofs or their debt. This aflion is in point 
of law founded on a fuppofed damnification of the plaintiff, 
oecafioned by his death, exillinjs ^md continuing to exifl at the 
time of the action brouglic : and being fo founded, it follows of 
courfe, that if, before the adioti was brought, the damage, which 
was at fird fuppofed likely to refult to the creditors from the 
death of Mr. Piit^ were wholly obviated and prevented by the 
payment of his debt to them^ thrr foundation of any aftion on 
their part, on the ground of fuch infurance, fails. And it is no 
objc^licn to this anfvvcr, tlint the fund out of which their debt 
was p lid did not (ns wiS the cafe in the prefent inllance,) ori- 
ginally belong to the executors, as the pm of aflets of the dc- 
ceafed : for tliougli it were derived aliufide the debt of the tef- 
tator was equally fntlsfied by tlicm thereout ; and the damnifica- 
tion of the creditors, in refoect c'f which their action upon the 
affurance contrail is alone innintainalde, was fully obviated be- 
fore their a-.^ioii was brouglit. is agreeable to the doctrine 

ot LtOViX Mafisfiaid in Hamilton v. M (tides ^ ^13urr. i2lo. The 
words of InOrd Mansfield are, “ The plaintiff’s demand is for ‘an 
“ indemnity : his action then muff be founded upon the nature 
•* of the damnification, as it really is at the time the a(!iion is 
brought. It is repugnant, upon a contraft for indemnity, to 
recover as for a total lofs, when the event has decided that 
the damnification in truth is an average, or perhaps no lofs at 
all.' Whatever, undoes the damnification in the whole, or in 
part, muft operate upon the indemnity in the fame degree. 
It is a contradiftion in terms to bring an afliori for indemnity 
where, upon the whole event, no damage has been, fullained.*' 
Upon this ground, therefore, that the plaintiffs had in this cafe 
no fubfiffing caufe of a£tion in point of law, in refpefi of their 
contra&, regarding it as a contra£l of indemnitjr|, ?* ’ \time of 
the adtion brought, we are of opinion that wft b'T/ 

entered for the defendants on the firft and thm 
ftanding the finding in favour of the plaintil^^ 


S77 
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CHAP, Xhc remaining obfervations and rules upon this fubjcft are 
vpry few and fliort : becaufe thofc'^ general rules and maxims^ 
upon which fo much has been faid with regard to infurances in 
general, are alfo applicable to , this fpecies of them : the fame 
mode of conftruflion is to be adopted : fraud will equally affcA 
the one as the other; the fame attention mull be paid to a rigid 
compliance with warranties^ and the fame rules of proceeding; 
to be fol)owcd« 


^o^r^Kin'. lately became a queftion, in an aftion by a hulband on a pO’f 
nard. Hcy on the life of his wife, whether the declarations of the wife- 
SEaft. 188, as to her date of health, then lying in bed apparently ill, de- 
feribing the bad date flie was in, at her going to M. (whither 
file went to be examined by the furgeon preparatory to the 
infurance being made) down to that time, and her fear that 
fhe could not live 10 days longer when the policy would be 
returned, were admilEble in evidence. It was held they were. 


Vide Ibe 
Appendix, 
No. 3. 


Vide 


With rcfpefl to the rifk, which the underwriter is to run, 
this is ufually inferted in the policy ; and he undertakes to an« 
fwer for all thofc accidents to which the life of man is expofed 
unlcfs the ajiuy que vie put himfelf to death, or he die by the. 
hand of juftice. The policy, as to the rifk, generally runs in 
the fe words : “The faid infurers, in»con(ideration of the fum 
ds paid, do alTure, alTume, and promife, that the faid ji, B, (hall, 
«< by the pcrmiflTion of Almighty God, live and continue in this 
natural life for and during the faid term, or in cafe he the 
« faid A. B* (hall, during the faid time, or before the full end 
<( and expiration thereof, happen to die by any ways or means 
whatfoever, fuicide or the hands of judice eitcepted, then/* 
We fee, that this contrail exprefsly fays, the death muft 
happen within the time limited, otherwife the infurers are dif- 
charged. But fuppofe a tnorial tvound is received during the 
exifterice of the policy, and the perfon languiilies till after the 
term limited in the contrail, what fays the law i Agreeably to 
the decilibn of this point, in cafes of marine infurances, not 
only thfe of the lofs, but the lofs itfelf, mud aftually hap- 
. named in the policy, otherwife the infurers 

Ble. , This very cafe was put by Mr. Juftice 
gumentj when delivering the opinion of the 
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court, in the cafe of Loshyer v. Offley. Suppnfe, faid the learned CHAP, 
judge, an infurance upon a nian*s life for a year, and fome (hurt . 
time before the expiration of the term, he receive a ^mortal Vrde ante^ 
wound, of which he dies after the year, the infurcr would not 
be liable. 

Ilut when an infurance is made upon a man’s life, who goes 
, to fca, and the fhip in which he failed was never afterwards 
heard of, the qiielUon, whether he did or did not die within the 
term infured, is a fart for the jury to afeertain from the circum- 
ftanecs which fliili be produced in evidence. 

Thus in an a£lion on a policy of infurance on the life of JL. 

Macleane from the 30th of January 1772 to the 30th of 1^.1, 
January 1778, it appeared in evidence that about the 28th of Hii.Vac. 
November 1777, Macieane failed from the Cape of Good Hope^ iit 
the Sivaf/a^u floop of war, which fliip, not being afterwards 
heard of, was fuppofed to have been loll in a llorm olF the 
Weftern Iflands. The queftion was. Whether Macieane died 
before the 30th of January 1778? In order to ellabliih the 
alHrmative of that queflion, the plaintiff called witnefles to 
prove the fliip’s departure from the Cape with MacUa^ne ; and 
fcyeral c<iprains fwore that they failed the fame day j that the 
Swallow muft have been as forward in her courfc as they were 
on the 13th or J4th of January^ the period of a mofl violent 
ftorm, iri which (he probably was loft. That the Swallow was 
much fniailer than their veftels, which, with diificulty, weathered 
the ftorm. 

Lord Mansfield left it to ^he jury, whether, under all the cir- 
cumftances, they thought the evidence fuilicient to convince 
them that Macieane died before the expiration of the time limited 
in the policy ; adding, that if they thought it fo doubtful as not 
to be able to form an opinion, the defendant ought to have 
their yerdi£l. The jury found for the plaintiiT. 

Thefe infurances, when a lofs happens upon 
paid according to the tenor of the agreement, itv*' 
fared, as this fort of policy, from the nature olv 
life or death of man, dops not admit of the 
' *4 and partial lolp^s^ 
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private perfons, as well as the public com- 
^ ^ - I ^ panics, may be underwriters upon policies on lives j and as they 
frequently became bankrupts after the policy was underwritten, 
but before a lofs happened, it became a queftion. Whether ihe 
perfons interefted in fuch infurances could claim the money, and 
prove the debt, under the commiinon, as if the lofs had happv:ned 
Vide ch.» I. before it iffiied. In the chapter immediately preceding this> 
ind cB. 14. Qjjg prior to that, wc took occalion to obferve, that in 

order to remedy an inconvenience of this nature with refpcdl: to 
marine infurances and bottomry bonds, a ftalutc had pafled 
J9 Geo, 1. allowing creditors, either or luch policies, or bottomry and 
37 - •»< xefpondcntia bonds, to prove their debts under the commiilion,' 
as if the lofs or contingency had happened prior to tliat event. 
But as the word,, of the preamble to that fe6lion of the (latute 
were fpecial, referring only to infurances on Ihips, and goods, 
or contracts of bottomry, it was doubtful whether it extended 
to infurances on lives, although the words of the enaAin^^ - 
were very general, namely, the a{rar<^d in am polir , / 
ance^^ iSc. In fupport of this doubt it waf> ur , ' 

jnconvenienc/s would follow from cxrendh'.- ;; : > I*, 

policies, becpufe fhc rifk 

in«h;finit-e ntrij-xr ««' , 'l.t : /"■ 


general wcrsis oi tiie Mi.tctr.:;:: 
preamble . 


w-rn; 


Coxy. LIo* Tlt’'^ uocivinc •’*. ’’rai .-ow 

furanef, cn luc j<ir y, i. 

Dougl. Rep. Qjj of his dying b' 

p. i66.note 


tne 
■ nd.P. 


firfS ■ 


: 7 :.:. Liii 

:‘l, liank- 
l before the 
the time 
rjr creditors 


the 51?) of yipnl 1783- The d. 
ruptcy generally 4 and that the caiifo o. c: 
bankruptcy: 2djy, Thztthe poh^ war 
of his becoming a bankrupt, then the trading, pctiiiu' 
debt, commifiion, proceedings, and certificate were fpccialiy 
fet out, and that he was thereby difeharged from the faid policy, 
and all debts due at the time of the bankruptcy, without faying, 
that trhe caufe of aCrion accrued before the bankruptcy. To this 
^.tl^re was a general demurrer. 

i.— The only queftion is, whether the enaSt- 
is ftatute, which are general.^ fliall be reftrain^d 
which is particular » I think they ftiould n^b^ 
.he enaaing claufe comprehends 
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and confequently infurances /zWi*. This is exa£tly the cafe CHAP, 
of Poitifon V. Banks [a) ; for there the preamble was particular^ XXil. 
but the cnadling claufc ^eneralP 

Mr. Jufticc WlUes and Mr. Juftice AJJjhurJl concurred. 

Mr. Juilicc Buller,—^^ In the cafe of Mace v. Cadell^ it waa 
held, that the cnadling words of the ftatute of the 2ift of Ja, !• 
c. 19. were not reftrained by the preamble {h). The inconvc* 
iiiences that have been urged, are not fo great as are appre- 
hended i for the creditors need not be delayed in their dividend. 

^ ]:‘:n a creditor has an infurance of this kind, he has nothing 
Uf cj. l»y *0 it before the commiflioners, who will make a cal- 
c . l, / : y -fide as much as will give him a dividend equal 
Tr< : .c other creditors. There muft be judgment for the 


:i V ime a doubt in the reign of King William^ when a po- 
h -; . i a ’life Wcis to run from the day of the date thereof, till 
.ujy twelv<“’* onfh, .:nd the pcrfoii died on the day named, 
v. herher the in/ jjt r was liable. The court held that he was. 

’::c cafe was this : A policy of infurance was made to infure the 
')U‘ of Sir Rok'rt Pi. ‘ward for one year, from the day of the cafe, « Salle, 
tlate thcr-ofj the policy was dated on the 3d day of September Rayjnoi^^* 
1697. Robert died on the 3d of September 1698, about one 4*0- S.c. 

{a) Tkc qufitJon in Patt'ifon v. Bavks, (Cjw^. Rep, 540.) arofe upon the 7 Cm. i. 
c. 'll. which allowed perions, who haj given credit on bills, bond&, notes, and other 
fccu'kic-., payable at a future; day, and which were not payable at ihe banliruptcy of the 
dcbcurj to prove them under the commiBion. The preamble to the ilatute (peaks of 
ff’cupt.ies only for the f<ile of goods and merchandizeti ; but as the enabling words were 
^neral, the coui i held, that they extended to a bond for the payment of an annuity for 
a term of years. 

(If) The ftitute of yoiRM enacts, ** that if any perfon, at fuch time as he ihall be* 

** come bankrupt, ihall, tkr conjenf of the true cwfierp £jff. have in his pofleflion, 

** Sec, at>v goods, &c. whereof he ihall be reputed owner j the commiffioners (hall 
“• have power to fell the fame in like manner as any other part of the bankrupt’s eftate.** 

The preamble fays, ** whereas it often happens that many perfons before they become 
« bankrupts, convey tbeit goods to other men, upon good confideration, and yet r«- 
** t.in the poffeinon, and are reputed owners thereof," &c. ' 

Cadell (C'lseup. held, that the ftatute expended to the good.<r ^ 

he allowed the bankrupt to keep pofTcifion or, as well as to tht 
longed to (be bankrupt, although ths ftatute fpcaka only of (> 


■a Mjce T. 
which 

4 


s 
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o’clock in the morning. Lord Holt held that from the day olf 
w - - ^ the date excludes the day,- but from the date includes it {a) \ fo 
that the day of the date mull be excluded here> and the under- 
writer is liable^ 


Although from a perufal of the note below, it will appeat 
that no difficulty could occur on fuch a point at t‘ie prefent day; 
yet it is ufual, in order to prevent difputcs, to infert in the 
modern policies ** tht firjl and lajl days included*^ * ^ 

Policies on lives ar^ equally vitiated by fraud or falfchood, ai 
thofc on marine infurances ; becaule they are equally contraL^s 
of good faith, in whicli the undcTwrUer^ from neceffiry, mu(l 
rely upon the infegri*y of the infuted for the llatement of cir* 
Tide ante, cumftances. Indeed, the raf: of Witthigham v. Thornhovough^ 
which we took the occafion to cifc in fupport of the dodrine laid 
down in the chapter upon fraud in Marine infuranccs, was a 
policy upon a life infurance. — In another cafe, the principles of 
frajpd were confidered as far as it aifecls this contract. 

sl«on*^Siw’ It was an a£tton on a policy of infurahcc for ijc/. at four 
ttGuildhalt, guineas per cent, in cafe Drury Sheppey fhould die ar any time 
^779^^*'* betw«n the jft of April -777 and the ill Apr I 177B, both 
days included, and during the life-time of John Sheppey^ the 
father of Drury: but in cafe the f.jid John ffiould die before the 
faid Drury^ the policy to be vbid ; tne queftion was, as to the 
reprefentation of the life at the time of the infurance. The in- 
^tereft in the infurance was 900/. due from Drury Sheppey to the 
plaintiff. It was admitted, that the I fe expired within the time 
limited in the policy, Drury Skeppey had a place in theCuftom- 
houfe of Ireland^ and was in bad circumilances. He went to 


Vide the 
Appendix, 


(a) la the lew books, not perhepi much (0 the honour of the profc/lion, thii dif. 
tinAion taken by Lord /7c// was at one ttcre h^ld to be law, a: ethers nut : fomettmet, 
tbefe expredions were held to mraf. ihe fame thlr» ; at others to be quite different. 
In the; ear f777» however, this glari:g abfurdity was entiicly d ^ne away, and chi 
Court ot'Kiug's Bench unanimouny bdd, after much deliberation, that they mean Che 
lame Thatl either be fxihfi%e or in lufive. accr roing to the conteac 

* ihail be fo conAtued asmofi effedluaily to fupport the deeds of the 
.>y tbetn. See Lord very elaborate argument upon 

|!) all the cafcfi xtc fully fteted and eofiderad. v. Tbt Dukt qf 
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the South of France for the benefit of his health, or to avoid bis C H a P* 
creditors, and there died. The broker, who efFe£led the policy, » 
told the underwriters that the gentleman, for whom he afled, 
would not warrant, but from the account he (the broker) had 
received, be believed it to be a good life* 

Lord Mansfield* — As to the iniereft, this policy may be 
« confidered as a collateral fecurity for the debt due to the filain* 
tiff. Where there is no warranty, the underwriter runs the rifk 
of its being a good life or not. tf there be a concealment of the 
knowledge of the (late of the life, it is a fraud. It is a rule that 
every fubfequent underwriter gives credit to tWb reprefentationi 
made to the fird ; and it is allowed that any fubfequent under** 
writer may give in evidence a mifreprefentation to the firft. The 
broker here does not pretend to any knowledge of his own, but 
fpeaks from information* There is no fraud in him.** There 
was a verdicl for the plaintiiF. 

Even where there is an exprefs warranty, that the perfon is 
in good health, it is fuiliclent that be is in a reafoiiable good 
date of health ; for it never can mean, that the cejiui que vie is 
pcrfeflly free from the feeds of difordcr. Nay, even if the 
perfon, whofe life was infured, laboured under a particular 
infirmity, if it can be proved by medical men, that it did not 
at all, in their judgment, contribute to his death, the warranty 
of health has been fully complied with; and the infurer is 
liable. 

Thus in an adion on a policy made on the life of Sir James 
Sjifs for one year, from OSlober 1759 to O5loher 1760, warranted 
in good health at the time of making the policy : the faft was, that P* 3 ' 

Sir James had received a wound at the battle of La Feldt in the 
year i747t in his loins, which had occaGoned a partial relaxa- 
tion or palfy, fo that he could not retain his urine or feeces^ and 
which was not mentioned to the infurer. Sir James died of a 
malignant fever within the time of the infurance. AH ♦^hc phy- 
ficians and furgeons, who were examined for the p’ Vore, 

that the wound had no fort of conuedion with ^ 

that the want of retention was not a diforder, v 
life, but he might, notwithftanding that, have live 

8 
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^ furgeons who opeiK-d him, faid, that 

his inteftines were all found. T-liere was one phyfician examined 
for the defendant, who faid, the want of retention was paraiy- 
tick ; but being afked to explain, he faid, it was only a local 
palfy, arifing from the wound, but did not affect life : but on 
the whole he did not look upon him as a good life. 

Lord Mansfield, — The quellion of fraud cannot exill in 
this cafe. When a man makes infurance upon a life generally, 
without any reprefentation of the Hate of the life infared, the 
infurer takes all the rifk, unlefs there was fome fraud in the 
perfon infuring, either by iiis fuppreffing fomc circnmllanccs, 
which he knew, or by alleging what was falfc. But if the per- 
fon infuring knew no more than the infurer, the latter takes the 
rilk. In this cafe there is a warranty, and wherever that is the 
cafe, it muft at all events be proved, that the party Was a good 
life, which makes the qiieflion on a warraniy much larger tluin 
that on fraud. Here it is proved that there was no rjprcfenia- 
tion'at all, as to the (late of life, nor nriy qucLlion aficed about 
it: nor was it neceffary. \Nrherc an inluraiice is upon a repre- 
fentation, every material circumilancc fnould be mcntiv^ncd, fucli 
as age, way bf life, &c. I'nt w'here there is a vvarraniy, tiien 
nothing need be told \ but it mull in gciKi.il be proved, if liti- 
gated, that the life was yin faciy a gyj cney and Jo it ma\ Zv, fheugh 
he have a particular infirmity. The only qucllion is, Whether 
he was 'in a reafcnable good fiaic of hea/th, and furh a life as cugki 
to be infured on common terms d 'Lhe jury, upon this direc- 
tion, without going out of court, found a verdict for the 
plaintifl'. 

In a fubfequent cafe, the fame rule of dcclfion was recom- 
Poole, sitt. mended and enforced. It was an atSlion on a policy on the life 
E^er VaeV Stuart Hzxt. from the ift of April 1779 to the ill 

*73o. of April 1780, and during the life of Jiiiza Edgly Ewcr. This 
policy contained a warranty that Sir Simeon was about 57 years 
of age, and in good health otr the i\th of May 1779, 

’’^as about 78 years of age. The defendant at the 
trial ^ hat Sir Simeon ;md Mrs. Ewer were of* the refpcc- 

onedin the warranty ; that he died before the ift 
> and t^t was living* Two- queftions were 
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uuent^cd to have been made s i{t| As to the plaintifFs mtereft; CHAP. 

On the warrAiity of health. The former was difpofed of ^ i j« 
by the phnnrifF having proved a judgment debt. As to the lat* 
ter, it appeared in evidence, that, although Sir Simeon was 
troubled with fpafms and cramps from violent fits of the gout, 
he was in as good health, when the policy was underwrit- 
ten, as lie had been for a long time before. It was alfo proved 
by I he broker, who effected the policy, that the underwriters 
were told, that Sir Simeon was fubjeft to the gout. Dr. Hekerden 
and other gentlemen of the faculty were examined, who proved 
that ipafms and convulfions were fymptoms incident to the 
gout. 

Lord Man:ficld>—^^ The imperfeflion of language is fucfi 
that we have not words for every different idea ; and the real 
intention of parties mud be found out by the fubjed matter. 

By the prefent policy, the life is warranted, to fome of the un- 
derwriters in healthy to others in good health ; and yet there was 
no difference intended in point of fa£t. Such a ^ivarirant'^ can 
^never mean that a man has riot the feeds of a diforder, W e are all 
born with the feeds of mortality in us. A man, fubjeft to the 
gout, is a life capable of being infured, if he has no ficknefs at 
the time to make it an unequal contraiL" There was a vcrdifl 
for the plaintiff.” * 

Ih a former chapter we faw, that when the rllk is entire, and vu. mte, 
it is once begun, there (Itall be no apportionment or return of '* ' 5 * 
premium, though it ihould ceafe the very next day after it com- 
menced. The fame rule is applicable in every refpeft to the 
premium on life infuranccs } for the contraft is entire, and if 
the perfon whofe life is infured (hould put an end to it the next 
day after the rilk commences, though the underwriter is dif- 
charged, there would be no return of premium. This has never 
been decided in any judicial determination exprefsly on the point, 
but it has frequently been declared to be the law upon the fub- 
je£l by the learned judges in the courfe of argument, when re- 
turn of premium on marine infurances was the poin*-^,^^^r dif- 
cuffion. This was particularly done in the cafe 
cbtrt by Lord Manjjield, when delivering the 
court. There has been an inftance put,” fais * 

« of a policy where the mcafure U by time, whid 
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^ XXU ***** appofite to the prefcnt cafe ; and that is 

^ ^ ^ ** an infurancc upon a man’s life for twelve months. There 

can be no doubt but the rifle there is conflituted by the mea- 
“ fure of time, and depends entirely upon it : for the under- 
writer would demand double the premium for two years, that 
he would take to infure the fame life for one year only. In 
fuch policies, there is a general exception againft fuicide. If 
** the perfon puts an end to his own life the next day, or a month 
after, or at any other period within the twelve months, there 
never was an idea in any man’s breafl, that part of the pre* 
mium fhould be returned.” 

V> 99 g. 789, Afterwards in the cafe of Bertnon v. Woodbrldge, Lord Manf* 
Jield laid down the fame doftrinc. “ In an infurance upon a 
life, with the common exception of fuicide, and the hands of 
juflice, if the party is executed, or commit fuicide, in twenty- 
four hours, there (hall be no return.” 

From thefe opin’ons, which have been frequently repeated In 
other cafes, the law upon the fubjeft of return of premium, as 
applicable to life infurances, feems perfeAly afeertained: becaufe, 
except in the cafe of fuicide or a public execution, the quell ion 
can never arife. 



( s87 ) 


CHAPTER the TWENTY-THIRD. 

Of Infurance agsdnft Fire. 


A N Infurance of this fort is a contraft, by which the infurer, 
^ in confideratioa of the premium which he receives, under- 
takes to indemnify the infured, againil all Ioffes, which he may 
fuftain in his houfe, or goods, by means of fire, within the time 
limited in the policy. To enter upon a detail of the various ad- 
vantages, which mankind have derived^ from this fpecics of coii- 
iraft, would be a wafte of time; becaufc they are obvious to 
every underftanding. As little docs it fall within the compafs of 
my plan to enumerate the various offices that have been inftituted 
for the purpofe of infuring property againft fire j or the rules 
and regulations, by which tliey are fevcrally governed. Some 
of them have been inftituted by royal charter j others by deed, 
inrolled; and others give fecurity upon land for the payment of 
Ioffes. The rules, by which thefe focieties are governed, are 
eftablifhcd by their own managers, and a copy given to every 
perfon at the time he infures ; fo that, by his acquiefcencc, he 
fubmits to their propofals, and is fully apprized of thofe rules 
upon the compliance or non-compliance with which he will or 
will not be entitled to an indemnity. 


The conflruefion to be put upon thofe regulations has but 
feldom become the fubjeff of judicial enquiry ; few Itiftanccs 
only having occurred in our refearches upon this occaftoii. In 
the propofals of the London Affurance Company, and fome of 
the other offices, there is a claufe by which it is provided, that 
they do not hold themfelves liable for any lofs or damage by fire, 
happening by any invafion, foreign enemy, or any military or 
ufurped power whatfoever. It became a queftion, what fpecies of 
infurreflion fliould be deemed a military or ufurped power 
within the meaning of this provifo. It' was held by of 

Common Pleas againft the opinion of Mr. Jufticfj 
could only mean to extend to houfe& fet on fire K 
invafion from abroad, 6t of an internal rebellion^ 
are employed to fupport it. 
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CHAP. The cafe in which this quedion arofe, was an aftion of cove- 

VVt|I ^ * 

. ' , nant againfl the defendants upon a po icy of infurance of a malt- 

Drinkwacrr ing office of the plaintiff at Norivuh from fire, in which policy 
porail^'*©? there-was.a provifo that the corporation Ihould not be liable in 
the London cafe the fame fliall be burnt by any invafion by foreign enemies, 
mWilf. 363. niilitary or ufurped power whatfoever, and that the de- 

fendants had not kept their covenants, to the plainiift's damage- 
The defendants plead firft the general iffue, that they have not 
broke their covenants, and thereupon Iffue is joined, adly, 
They plead th-it it was burnt ufurped powr: the plaintiff re- 

plies, that it was not buriitbyz;/z ifrpcdpo*ii>ery and thereupon iffue 
is alfo joined. This caufe was tried at Nor^uich affixes \ a verdift 
was given for the plaintiff, and 4^*9/. damages, fubjefl to the 
opinion of the court, upon the following cafe, viz. That upon 
Saturday the 27th of November^ a mob arofe at Nor^wich upon 
account of the high price of provifons, and fpoiled and deftroyed 
divers quantities of flour •, thcrc'upon the proclamation w'as read, 
and the mob difperfed for that time. Afterwards another mob 
arofe, and burnt dowm the malting office in the policy mentioned. 
The queftipn is, Whether the plaintiff is entitled to recover in 
this adion ? This cafe was twice argued at the bar, and the 
court took time to deliberate 9 after which, as the judges differed 
ill opinion, they delivered their opinions feriatim* 

Mr. Juflicc Gould was of opinion, that die malting office 
being burnt by the mob, who rofe to reduce the price of pro- 
vifions, the fame was burnt by an ufurped ponver^ within the true 
intent and meaning of the provifo in the policy : to fiiew that it 
was an ufurped power for any perfon to aflemble themfelves, to 
alter the laws, to fet a price upon vi£l;uals9 &c. he cited Fop^ 
hnm^ 122 . where it is agreed by the juft ices, that to attempt 
fuch a thing by force is felony, if not treafoii *, and therefore 
judgment ought to be for the defendant. 

Mr. Jufticc Bathurf . — The words, ufurped ponuer^^ in the 
provlib, according to the true import thereof, and the meaning 
of tl^ ^es^ can only mean an invafion of the kingdom by fo* 
reigii ‘“s to give laws and uforp the government thereof^ 
wjk armed force in rebellioni aflbming the power of 
ij making laws, and punifliing, for not ^obeying 
^The plea alleges thkt the malting office was burnt 



OF INSURANCE* AGAINST FIRE. 


589 


by an itfurped po^uer unlawfully exercifed, but docs not charge 
that ufurpeci po A’cr as a rcbtll:on ; that a mob arofc at Norwich 
ou account of the price of viccuds, and as foon as the procla- 
mation was read, tiiey difperfcd ; therefore judgment ought to 
be for the plaintiff.’' 

Mr. Juftice dive, — << The words muft mean fuch an ufurped 
power as amounts to high treafon, which is fettled by the ajtli 
of Edward I hird. The offence of the mob in the prefent cafe 
was a felonious riot, for which the offenders might have fuf- 
fered 5 but it cannot be faul to be an ufurped power ; therefore 
I am of opinion that judgment fhould be given for the plain* 
tiff." 

Lord Chief Juflice JVitmot. — ‘‘ Upon the beft con(ideration 
I am able to give this cafe, I am of opinion, that the burning 
of the malting office^ was not a burning by an ufurped power within 
the meaning of the provifo. Policies of infurance, like all 
other contrafts, muft be.conftrucd according to the true inten- 
tion of the parties. Although the counfel on one fide faid« 
that policies ought to be conftrued liberally; on the other fide, 
that they ought to be conftrued ftri£Hy | in a doubtful cafe I 
think thp turn of the fcale ought to be given againft the fpeaker, 
becaufc he has not fully and clearly explained himfclf. The 
imperfefllon of language to exprefs our ideas is the occafion 
that words have equivotal meanings ; and it is often very un- 
certain what the parties to a contrail in writing mean. When 
the ideas are fimpic, wmrds exprefs them clearly ; but when they 
are complex, difficulties often arife : and men differ much about 
the ideas intended tp be conveyed by words ; In the prefent 
cafe, what tlie true idea conveyed to the mind by the words 
ufurped power ? The rule to find ii out is to confider the words 
of the context, and to attend to the popular ufe of the words, ac* 
cording to Horace ^ Arhitr'ium et jus^ et *norma loquendi. My 

idea of the words, burnt by an ufurped power^ from the context is, 
that they mean burnt or fet on fire by occafion of an invafion 
From abroad, or of an internal rebellion, when are em- 
ployed to fupport it, when the laws are dormant and 

firing of towna are unavoidable ; thefe are the. 
pi£lure drawn by the idea^ which thefe worc^ 
piiiid. The time of the incorporation of this fo 


CHAP. 
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CHAP, don Aflurance Company, was foon after a rebellion in this king- 
XXIII. and it was not fo romantic a thing to guard againft ffre by 

rebellion, as it might be now ; the time, therefore, is an argument 
with me that this is the meanmg of thel'e words- Rebellious 
mobs may be alfo meant to be guarded againft by the provifo, 
becaufc this corporation commenced foon after the riot acl j and 
if common mobs had been in their minds, they would have made 
ufc of the word mob. The words “ ufurped ponver^"* may have 
a great variety of meanings according to the fubjecl matter 
where they are ufed, and it would be pedantic to define the 
Words in their various meanings \ but in the prefent cafe, they 
cannot mean the pow^r ufed bya'cpmmpn mob. It has not 
been faid,that if one, or fifty perfons Inui wickedly fet this houfe 
on fire, that it would be within the meaning of the words 
ufurped pQuuer. It has been objecled that here was an ufurped 
ponver to reduce the price of vidluals, but this is part of the power 
of the crown ; and therefore it was an ufwped power : but the 
king has no power to reduce the price of vittuals. The dilfer* 
cnce between a rebellious mob, and a common mob, is,' that the 
lirll is high treafon ; the latter a riot or a ftlony. Whether was 
this a common or a rebellious mob ? The fu'il time the mob 
rifes, the magidrates read the proclamation, and the mob dif- 
perfe ; they hear the law, and immediately obey it. The next 
day another mob rifes on the lame account, and dantages the 
lioufes of two bakers ; thirty people in fifteen minutes put this 
army to flight, they were difperfed and heard of no more. 
Where arc tht fpccics belli which liOrd Hale deferibes ? This 
mob wantsan univerfality ofpurpofe to deftroy, to make it a re- 
bellious mob, or high treafon. i Hiile\ P. C. 135. There muft 
be an univerfality, apurpofe to deftroy all houfes, ^//inclofurcs, 
all bawdy houfes, &c. Here they fell upon two bakers and a 
miller, and the mob chaflized thefe particulat perfons to abate 
the price of proviCons in a particular place : this does not amount 
to a rebellious mob- When the laws are executed with fpi- 
rit', mobs arc eafily quelled ^ fometimes a courageous aft done 
by a fingle perfon will quell and difpcrfe a mob- -i^nd fometimes 
the wifdomof an individual will do the fame, as is thus beauti* 
fully d|^ \cd by 

pop^h cum fape coorta ejl 
itqucanimis igmhite valgus ^ 
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yamque faces ef faxa volant : furor arm t mini/lrat, 

2um pietCite gravem^ ac mentis ^Ji jorUvirum qujn 
C onfpexerey ftUnty arreEiiJque auribus adjiant : 

Ille regit dici 'is animos^ et peSlora nwlcet* 

But amongft armies, the laws are filenccd, and the wifdom 
or cour<»ge of an individual will lignify nothing. Upon the 
whole, 1 am of opinion, th'it there muft be judgment for the 
plaintiff:*' and ac<'ordingly the pojlea was ordered to be delivered 
to the plaintiff, by three judges againlt one. 

The Sun Fire Office has ufed words of a larger and more ex- 
tcnfive import than thofe, which were the fubjedl of difeuffion 
in the latt cafe ; for the proprietors of that company declare, 
that they will not pay any lofs or damage by fire, happening by 
any invafion, foreigi: enemy, civil commotion^ or any military or 
ufurped power wliatfoever. A cafe has unfortunately arifen, 
in which the meaning of thefe words, civil commotion, has been 
the fubjcil of judicipd enquiry. 

An a<?lion was brought on a policy of infurance to recover 
from the Sun Fire Office a fatisfadlion for damage done to the 
plaintiff's houfes and goods by the rioters, who, it is very well 
known, and hiftory will inform poflerity, in fune to the 

terror and difmay of the inhabitants of London, traverfed that 
city for fever al days burning and deltroying Roman Caiholic 
chapels, public prifons, and Clie houfes of various inchviauais; 
the oltenfible purpofe of their allfcnibhng being to procure the 
repeal of a wife and humane law, (which hart palfert for lome 
indulgencics to Roman Catholics,) and who were at lalt only rtif- 
perfed by niilitary force. As the circum dances of thele riots 
were very recent, they were not minutely gone into at the trial. 
It was, however, fufficiently proved, that the plaintiff, on ac- 
count of his religion, (being a Roman Catholic), had bcen^ 
amongll others, fel<^£lcd as an objeA of the rnge of the times, 
and that his houfes andcffc6ls were fet on fire. The office de- 
fended this a£fion, confidering chat they were protected by the 
article juft recited, namely, “That they would not anfwcr for 
any lofs, occafioned by an invafion, foreign tnew^^^vil com^ 
motion, or any military or ufurped power whri||||||p This 
point was argued much at length by the counfel fj 
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C H A F, 
XXlli, 


vide fufia. 


hor A MatisJieliL — « Gentlemen of the jury, this is an adion 
brought by the plaintiff agatnil thc defendants upon the policy 
of infurance mentionnl in the pleadings, for the value of pro- 
perty, which was confumed by fire. Mod undoubtedly, every 
man’s leaning muft be to the fide of the plaintlif, in order to di- 
vide the lofs in fo great a calamity. But fliat leaning mull be - 
governed by rules of law and juflice : aivd the only qutftion that 
arifes for your determination and that of the court, is fingly upon 
the conftrudion of two words in the policy. It will be necef- 
fary, in order toinvedigate this matter, to go into the biftory, 
which has been opened and explained to you, of orher infurance 
policies. In the year 1720, the London Afl'urance Company put 
into their policies all the words here ufed, except cjinmotion. 
Whatever fire happens by a foreign enemy is clearly provided 
agait^ : when they burn houfes, or fet fire to a town, that is 
alfo provided for. What is meant by military or ufurped power? 
They arc ambiguous \ and they feem to have been the fubjed of 
a quedion and determination. They muft mean rebellion, where 
the fire is made by authority: as in the year i74 5> the rebels 
came to Derby^ and if they had ordered any part of the town, or 
a fingle houfe to be fct on fire, that would have been by autho- 
rity of a rebellion. That is the only diUintlioii in the cafe—- 
it muft be by rebellion got to fuch a head, as to be under au- 
thority. In the year 1726, feme years after the Loudon Afl'u- 
rance Company had clone it, the Sun Fire office put in the ex- 
ception and in 1 727, they put in other words : they do not keep 
to the form of the Londtm Alfurance : they do not fay by inva(ioii 
from foreign enemies merely : they clearly provide ugainft re- 
bellion, determined rebellion, with generals who could give or. 
ders. Though this be fo guarded, the Sun Fire Office did not 
think it anfwcrcd *thcir purpofe ; and therefore they took the 
words c vil commotion * , Not only ufing thofc words, applicable to 
guard againft a foreign enemy, againil a rebellion, where there 
arc officers and leaders, that can give authority and power ; but 
they add other words, as general and untcchiiical as can poffibly 
be ufed; dvd commotion, not civil commotion that amounts to /jigh 
ireijfin* They avoid faying dvil commotions that amount to. 
felony :y>^hey avoid faying civil commotions that amount 
to mifdi rc: but they ufo a general expreffion if the mif* 
"tom a civil commotion,” taking the larged and 
ife of the words that the language will allow: they 
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dp not even fay a riot. It may be a queftion in point of law, ^ 
•whetftcr an jfl'embly or multitude be a riot. In that cafe, they 
do not lay committing a felony, but fpeak of fire occafioned by 
civil co.niiiotiuiK 1 he (ingle quedion is. Whether this has been 
a civil commotion ? If there be a cafe to which thefe words can 
be applicable, it is to a cafe of this fort. I cannot fee any of 
the other words, to .which it can be applied. Ufurped power 
takvs ill rebellion, a£i;ing by ufurped powers amongft ihcmfclves. 
Fiom a foreign enemy the office is fecured. But what is a civil 
eoniinotiou i It is fomething elfc. The prefent was an infur- 
lectioii or the people refiiting all law, fetting the proteftion of 
the government at nought, taking from every man, who was the 
objett of their refentment, that proteflion, as appears from the 
evidence given by the witnclTcs upon the fafts, and which you 
all kno w as well as if no wimefles had been produced. What was 
the objeifi and end of tins violent infurreftion ? It took 
place in many parts of the town at the fame time, and the very 
iXme niglii 5 the mob were in Hrvfid Jlreet^ St. Catharine^ in 
Colman^Jlreety at Illack/Har^s Bridge^ and at the plaintiSs. What 
is the object } General deJlruBiGu^ general confujton* It certainly 
•was meant to aim at the very vitals oj ike conjlituiiotu It was not 
a private matter, under the colour of popery only, to dcllroy all 
PapilU under a pretence or a cry of No popery But the general 
object was dejlruclion and confnJJotu 'I'hc Fleet Prifon was 
burnt down: Newgate was burnt down the night before. The 
King’s Bench Prifon is burnt, and all the prifoncr^ fet at liberty. 
The new Bridewell is burnt ; the Bank attacked ; confidcT the 
confequences, if they had fucceeded in deftroying the Bank of 
England. The Excife and Pay Offices in Broad Jireet were 
threatened. Military refinance, audl extraordinary ftretch 
were made and jullified by neceUity. There was a great deal 
of firing, many men were killed \ and the houfes of a va(t num- 
ber of Papifts were burnt and deftioycd. What is this but a 
civil commotion ? No definition has been attempted ro be given 
of what it is. It is faid, that this is a civil commotion difiin^l 
from ufurped power and rebellion. It is admitted that this 
kind of infufre£lion may amount to high treafon : and, to be 
fare, it may. But the office do not put tl^ir upon 

trying, whether they were guilty of high trea(|||lw not. 
There is no manner of doubt, that this was an iniSJiHRtfifaLa 
grand purpofc, to take from a fet of men the p 
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G H A P. law. That is levying war againft the king 5 there is not any 
xnix. (^Q^bt of it. It is not put upon that, but on the ground of a civil 
cotnmotioi). It is not an occafional riot, that would be another 
quedioii. I do not give any opinion what that might be. You 
will give your opinions, whether the facts of this cafe bring it 
within the idea of a civil commotion. I think a civil commo- 
tion is this; an iufurreclioii of the people for general piirpofes^ 
though it may not amount to a rcbeliion, where there is an 
ttfurped power. If you think it was fuch an infurrcdlion of the 
people for the purpofea of general mifehief, though not amount- 
ing to a rebellion, but within the exception of the policy, you 
will find for the defendants. If not, you will find for the plain* 
lifF.” The jury, agreeably to the Chief Juftice's dire£l:ion> 
found for the defendants.” (aj. 


Set the ' When a fire happens, and the party fudains a lofs in confe- 
the is bound by the printed propofals of mod of the 

different focieties, to give immediate notice thereof to the ofiice in which 
Fite OiEces. infurcd } and as foon as poffible afterwards, or within a ,li- 


Taileton 
Mid others V. 
^tainfortb. 

It Teim. 
Kep. S95. 
This jud£;« 
flocflt 
afterwards 
afS-med in 
the Ex- 
chequer- 
chamber, 

1 BoT.ar 

Path 471. 


(a)*lii a policy of infurance agaioftlofs by iirefroiD hilf a year to half a year, the 
inrured agreed to pay the premium half-yearly aalong as the adurers ihould^gice to 
accept the fame, wit bit 15 ifajrr after the expiration ef tbe former half year and it was 
alfo llipulated that no infurance (hould take place till the premium was adtualjy paid ; 
a lofs happened within 15 days after the end of one halt year, but before the premium 
for the next was paid ) and it was held chat the adorers were not liable, though the af- 
fu ed tendered the premium before the end of the 15 days, but after the lofs. 

The defendants in the above caufe weie members of a foe'ecy at Liverpool, for the 
infurance of property from dre ; but foon after the dccifion, the Royal Eachange AdU- 
fance Company, the Fhan'x, and fome other Infurance Companies, gave notice that 
they did not mean to take advant.)ge of the judgment fo pronounced, but would hold 
themfelves liable fur any Infs during the 15 days that were allowed for the payment of 
the infurance upon annual policies, and all other policies of a longer period. But that po • 
heies for a fhorter period th<«n a yea** would ccafe at fix o'clock in the evening of the 
day mentioned in the policy. Still, in a fublequent cafe againfe the Sun Fire Office, 
which had advertized, the Court held, notwithftandiag this advertifenieiic, the adured 
having had notice, befrre the expiration of the year, to pay an increafed premium for 
the year enfuli^, oihcrwife ihey would not continue the infurance, which the afliired 
jpsfufed, that the office was not liable for a lofs which had happened within 15 days 
from the exjiiration of the year, for which the infurance had been made, though the 
adured/after the lofs and before the 15 daysexp;red, tendered the full premium, which 
had been demanded, the court being of opinion that the eduff of the whole contrad) was 
only to the affured an option to continue the aflutance or not during 15 days 

altar tW 'ttioii of the year, by p ying the premium fur the year enfuing, notwith- 

^ ktfer provided ^ office had not, before the end of the year, 

^****>1^^ giving oodce- that they would not renew theconcradl upon 


mited 
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mitted time according to the regulations of fomCi to deliver in as c H A P. 
particular an account of his lofs, or damage, as the nature of the XXilf. 
cafe will admit; and make proof of the fame, by his oath or 
affirmation, by books of accounts, or fuch other vouchers as (hJill 
be required, or as (hall be in exiftence. It is alfo ueceflary 
that the infured fliouM procure a certificate under the hands of 
the minifters and churchwardens, together with fome other re- 
putable inhabitants of the parifli, not concerned in fuch lofs, 
importing, that they are well acquainted with the charadlcr and 
circumftanccs of the fufferer or fufferers; and do know, or verily 
believe, that he, (he, or they, have really, and by mislortune 
fuftained by fuch fire the lofs and damage therein mentioned (<?). 

When any lofs is fettled and adjufied, the fufferers are to receive 
immediate fatisfaffion, without any dedu£rion« 


In the hex Mercatoria it is faid, that policies on houfes and 
lives admit of no average* That this is true of the latter cannot 
be denied, as we have already fhewn in the preceding chapter ; 
becaufethe payment of the whole fum depends upon one fingle 
event, which muft ivhoUy happen, or not at all. But that it 
cannot be true of infurances againft fire cither of houfes or goods 
is equally clear; for houfes may be damaged, and goods 

may ht partially cleftroyed. In which cafe, as infurance is a con- 
tract of indemnity, the end of the contraCl is anfwered by put- 
ting the party in the fame fituation in which he was before the 
accident happened. . But if he were to recover the whole fum 
infured, he would be in a better fituation, winch the law will 
not allow. Indeed, from the above quotation from the print- 
ed propofals it is evident, that the offices confider themlelves 
liable for partial Ioffes. Nay, fome of them, if not all, exprefsiy 
undertake to allow all reafonablc charges, attending the removal 
of goods, in cafes of fire, and to pay the fufferer’s lofs, whether 
the goods are deftroyed, loft, or damaged by fuch removal. 


B«awcji, 4rli 
edit, p- sv 4 * 


Royal n*- 
chani^e Af- 
furdiict: 
Company, 
Sun Fite 
Ol^ce» 
Pheenix 
Fire OiSce, 
Ac. 


Thcfe policies of infurance are not in their nature aflignable^ ^ 

for they are only contra As to make good the lofs which the 

(,) Since the three firft editions of this woik were pabltAed, it has bcM held by * g 
the Court of King's Bench, upon a writ of error from the Court of ComcnOg^lcasjthat 
the printed propofali, containing the above claufe, are to he conSder^^l^^t of the Rouiledgev. 
policy : that the procuring fuch a certificate ia a condition of Burrell, iH« 

dhe aiTured to recover, and cannot be difpenfed arith, even thou|&P^^bjBH|||^ Black. 054* 
shurchwardens wiongfiiUy refufc CO grant the ccftificatca y m # 
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CHAP. contraiJlmg party himrclf fliall fiidain ; nor can the intcrefl. in 
XXlii. them be transferred from one perfon to another without the cot?- 
fent of the ofhee (o). There is a cafe in whlch^ by the propo- 
fals, thefe policies are allowed to be transferred, and that is, 
when any perfon dies, the policy and intereft therein fliall con- 
tinne to the heir, executor, or adminiflrator, refpedlively, to 
whom the property infured lhall belong ; provided, before any 
new payment be made, fuch heir, executor, or adminiftrator, 
do procure his or her right, to be indorfed on the policy at the 
faid office, or the premium be paid in the name of the faid heir, 
executor, or adminiftrator. But in all other cafes, there can 
be no affignment ; and the party claiming an indemnity mull 
have an interefl in the thing infured at the time of the lofs. 
Thefe points were decided in two caufes, one before Lord 
Chancellor Kwgt and the other before Lord Ha dwicke. 


I«ynch and 
another v. 
PalKell and 
•then, 

1 Brown*! 
Perl. Cafei, 

497 * 


On the 28th of July one Richard Ireland took out from 

the Sun Fire Office, a policy of infurance, whereby it was wit- 
nefled, that whereas the faid Ireland had agreed to pay, or caufc 
to be paid to the faid office, the fum of five fliillings within fif- 
teen days after every quartcr*day, for the infurance of his houfe, 
being the Angellim at Gravejend^ with his goods and merchan- 
dize as fherein after expreffed only, and not clfewhere, v/z. the 
dwclling-houfe, not exceeding e\ooL and for the goods in the 
fame only, not exceeding 500/- ; and for the (table only, not 
exceeding too/, all then occupied \yy James Pechy from lofs and 
damage by fire 5 and fo long as the faid Richard Ireland fliould 
duly pay or caufe to be paid five (Killings a quarter, as therein 
mentioned, the faid fociety did bind thcmfelves, their heirs, 
executors, adminiftrators and affigns, to pay and fatisfy the 
faid Ireland^ his executors, adminiftrators, and affigns, within 
fifteen days after every quarter- day^ in which he (hould fuffer by 
fire, his lofs not exceeding 1000/. according 10 the exaft tenor 
of their printed propofals. The policy was fubferibed the ZeSth 
cA July by three of the truftees of the fociety. Some 

confider^ble time afterwards, Richard Ireland died, having 
made dits will, and AnthcHy his fon foie executor ; who 
brougbf^he policy to the office, and had an indorfement made 
tbereom the fame then bek>nged to him : and afterwards, 

)\nt infurancti, the policy may de tramferreS. DcUr.ey v. Stoddart, 


namelyt 
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namely, at or about Chrijimas 17*26, he, the faid Anthony^ paid C 
the office a premium of twenty (hillings for one year’s infurance, ^ 
from Chri/lftias 1726, to Chriflmas 1727, as by an article in the 
propofals, he was at liberty to do. On the 24th of Augufl 
1727, a fire happened at Gravefmdy which, among others, dc- 
ftroycd the houfe mentioned in the policy ; and fomc time after- 
wards the appellants applied to the office, and alleged, that they 
had purchafed the houfe and goods of Anthony lrelmd\ that the 
fame were their property at the time of the fire, and that they 
had an affignment of th^ policy made to them, at the fame time 
that the houfe and goods were affigned \ and they produced an 
affidavit made by the appellant Roger Lyttchy in which he fwore^ 
that his lofs and damage by burning the faid houfe, amounted, 
at a moderate computation, to 500/. and upwards ; and ' upon 
this affidavit was indorfed a certificate of the minifter, church- 
wardens, and other inhabitants of Gtavefendy that they verily 
believed, according to the beft of their information, the appel- 
lants had fuftalned a lofs of 500/. and upwards. But neither in 
the affidavit or certificate, was any mention made of any lofs 
being fuftained by the appellants by the burning of any goods in 
the faid houfe ; nor was any afrul.ivit made by Anllmiy Ireland^ 
in whom the property of the policy was, that he had fuffered 
any lofs- The appellants, however, infifted that the office fhould 
pay them jqoo/- for their lofs fufiatned by the burning of the 
houfe and goods ; and they accordingly filed a bill in Chancery, 
fetting forth, Anthony Ireland agreed to fell andaffigntb the 
appellants the houfe, ftables, and goods, and alfo, at the fame 
time agreed to affign the policy \ and that by indenture of the 
24th of Jutie 1 727, for 250/. Ireland did affign to the appellants 
a leafe he had of the houfe and {tables for the refidue of a term 
of 70 years, which commenced at Midfummery 16 Car, . 2, ; but 
the goods, for 'which the appellants, as they alleged, werc^to 
pay 500/. being intended for one Thomas Churchy who was 
hold the inn under the appellants, Irelandy by deed poll.of the 
fame date, fold the fame to Church for his own ufe. The bill 
alfo dated, that by another writing of equal date, Ireland alEgned 
the policy, and all money and benefit thereof, to the appellants. 
That although the bill of fale of the houffiold goods ^j^niade to 
Churchy yet, as the appellants paid the purchafe-ijji|||y for the 
farhe, Church affigned his bill of fale to them, 
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CHAP, money they had paid for the goods ; and afterwardsi by another 
XXin. writing, releafcd to the appellants his benefit and intereft in the 
pdicy. The bill prayed fiitisfa£lion- 

The refpondents put in their an/'wer, in which they fct forth 
the nature and method of the infurances made by the office, and 
admitted the policy in queftion, and the appellants’ application 
for icoo/. lofs: but faid, that the affidavit produced was not 
agreeable to the propofals ; and that they had been informed 
and believed, that ,no affignment of the policy was made to the 
appellants, nor any affignment of goods made to them by Churchy 
till after the fire. They infifted, that the policies, iffiied by the 
office, were not, in their nature, affignabie, the fame being only 
contracls to make good the lofs which the contrafliiig party him«* 
felf fhould fuilain : and the policy in quellidh was firfi: made to 
Richard Ireland^ to pay his lofs, and was afterwards declared by 
indorfement to belong to Anthony Ireland : and that no other 
perfon was entitled to the benefit of it. The caufe proceeded to 
iiTue, aitd witnefics were examined on both fides *, and upon the 
appellants’ own evidence it appeared, that the firft difeourfe be<* 
tween the appellants and Mr. Ireland about the policy was after 
the execution of the affignment of the houfe, and that the agree* 
ment (if there was any) about the policy was not at the time 
when the apppellauts agreed to purchafe Ireland^^ term in ttie 
houfe. It appeared further, that the affignment of the policy, 
though bearing date before^ was not made and executed till fome 
time after the fire ; fo that the agreement for affigning the policy 
was a voluntary conceffion of Ireland ysithonX any confideration, 
and independent of the bargain for the houfe, and never made till 
after Ireland*'^ intereft in the policy, as to the houfe, was deter-* 
mined, by his felling his intereft in the thing infured, and not 
carried into execution till the thing was loft. As to the appel- 
lants’ property in the goods, they proved an affignment from 
Church to them, as a fecurity for 300/. but omitted, in their 
interrogatories, the material queftion, nvhen this efftgnmeni was 
modi : , though the refpondents, by their anfwer, put the time 
plainly in tflue, by infifting^ that it was after the fire i and it 
dtdl not IPpcar that the appellants ever had any property in the 
goods, m " e refpondents on their part proved, that the office 
did#^ W I any ncffanliionser than thev continued their ord- 
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pcrtjrin the thing infured ; and that perfons dealing with them 
might not be miftaken, fuch notice was ufually given. 

Lord Chancellor King, — Thefc policies arc not infurances 
of the fpccific things mentioned to be infured j nor do fuch in- 
furanccs attach on the realtys or in any manner go with the fame 
as incident thereto, by any conveyance or affignment ; but they 
are only fpecial agreements with the perfons infuring, againft 
fuch lofs or damage as they may fuftain. The party infuring 
iniift have a property at the time of the lofs, or he can fuftain no 
loji ; and confequently can be entitled to no fatisfaflion; There 
was no contnifl ever made between the office and the appellants 
for any infurance on the premifes in queftion. Not only thces- 
prefs words, but the end and defign of the corttraft with Ireland 
ilo, in cafe of any lofs, limit and reftrain the fatisfaftion to fuch 
lofs as fliould be fuftaiiied by Richard Ireland only ; and the in- 
ilorfement on the policy declared that right to his executor An* 
ihony Ireland only. Thefe policies arc not in their nature affign- 
able; nor is the intereft in them ever intended to be transfer- 
rablc from one to another, without the exprefs confent of the 
office. The tranfaflions in the prefent cafe, by changing their 
property backwards and forwards, and rendering it uncertain 
whofc the true property is, raife a fufpicion, and fully juftify the 
caution of the office, in preventing the affignment without con- 
fent of the managers, which method is purfued by all the infu- 
rance offices. Belides, the appellants^ claim is at bed founded, 
only on an affignment never agreed for till the perfon infured had 
determined his intereft in the policy, by parting with his whole 
property, and never executed till the lofs had aflually happened.** 

Hjs iordftiip therefore difmifled the bill. 

Upon this decree there was *an appeal to the Houfc of Lords ; 
and after hearing counfel on both fidcs, it was ordered and 
ipjUDGED, that the fame (hould be difmiffed> and the decree 
therein complained of affirmed. 

A few years afterwards this cafe was cited with approbation 
by Lord Hardwicke^ and relied upon by him as t^^ouud of 
bU optnion. 
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XXllt. 

TbeSidleis' 
Company v. 
1^ act cock 
a net others 
»Aik. J54 


■Aunt Strode, having fix- years and a half to come in a leafe ©f 
ahoufe from the plainufisj on the 27thof.d^p«/ i7;?4i Hccame 
a jiroprictor of the Hand* in. hand Office, by infuring the fum of 
400/, on the houfc, for fc»cn years ; and on payiigg twelve (hil- 
lings down, and three pounds fome time after, the Compa'ny 
agreed, “ to raife and pay, oat of the effeifts of the contribution 
** (lock, the faid fum of 40?/. to her, and her executors, ad- 

mitiiftrators, and affigns, fo often as the houfe (hall be burnt 
** down within the faid term, unicfs the diredlors (hould build 
** the faid houfe, and put it in as good plight as before the fire s 
** and on the back of the policy it was indorfed, that if this po- 

Hey (hould be affigned", the affignment tnuft be entered within 
** twenty-one days after the making thereof.” Mrs. Strode'* 
leafe expired at Midfummer 174c, the houfe was not burnt down 
till the January ihex ij^o, and (lie made an affignment of the 
policy to the plaintiffs the 234 of February after 1740. The 
queftion is, Whether the plaintiffs, the affignecs of Mrs. Strode, 
are entitled to the 400/. or to have the houfe built again *, or 
whether the houfe being burnt bown after Mrs. Strodt's property 
ceafed in it, the Company are. obliged to make good the lofs to 
her alfignec of the policy ? The Company made an order, ,fub» 
fequent in time to Mrs. Stnde s policyin 1 738* That, whereas 
« policies expire upon the property of the infured’s ceafing, if 
« thelre is no application of the infured to affign, or to have the 
** lofs made up, then the perfon having the property may infurc 
** the faid houfe in the faid office, notwithftanding tlie term for 
“ which the houfe was originally infured is expired.” There 
was evidence read for the plaintiffs to (hew that they tendered 
the affignment to the defendants, to enter in their books, but 
they refufed to accept of it. 

Lord Chancellor Hardvncie.o—*^ During the progrefs of this 
caufe, while the defendants feeaied to depend chiefly upon the 
fuldequent. ofdCT, 1 was of , opinion ^sinft them. But, upon 
hearing what was further offered, I think the plaintiffs are not 
entitled td he relieved. There may be three queftions made in 
> rills canfib Ficft,. Whether riiis aecideiit, which has happetied^ 
it fiich^kls, , us .oblige -the. defendants to make fatisfadkm to * 
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it rather confeqiiential of the former, Whether the plaintifFi are 
properiy afflgneea of Mrs. Strtde under this policy i If this mat. 
ter reited Gngly upon the policy itfelf, I thoiild not think it fuch 
a Io&, as wo.uld oblige the defendants to make fatisfafflon. 
Under this policy, the ftate of the cafe is, Mrs. Strode was only 
a leflee, her time expired at Midfummtr 174P, the houfe was 
burnt down in January after, vaithln the /even years ; the plain, 
tifis, the Sadlers’ Company, were ground landlords, and entitled 
to the reverfion of' the term; upon the 23 d of Febr/saryt fevea 
months after the expiratidn of thes^erm, and one month after the 
fire, the aflignment was made, and in confideration of fire fiiil. 
lings only; fo that it muft be taken as a voluntary affignment, 
as it Hands before me. It has been infilled, on tlie part of the 
defendants, that the plaintiffs are not entitled to recover, as 
(landing in the place of Mrs. Strode, becaufe (he had no lofs or 
damage, ’her ihtereH ceafing before the fire happened. And 
this imroduces the fecond and third quedions. I am of opinion, 
it is neceSary the party infured (hould have an interell or pro* 
perty at the time of infiiring, and at the time the fire happens. 
It has been faid for the plaintiffs, that it is in nature of a r^ager 
laid by the Infnrance company, and that it does not fignify to 
whom they pay, if loH. Now thefe infurances from fire have 
been introduced in later times, and therefore differ from info, 
ranee of (hips, becaufe there intereft or m interefi is almoll con. 
ftantly inferted, and if not infoited ^a) you cannot recover, un- 
iefs you prove a' property. By the firft claufe in the deed of con. 
trtbntion in t6p5, the 'year this focietp, called the haud-in- 
Hattd Ofia, uicorporated themfelves, the fociety are to malw 
fatiafadlion In cafe of any lofs by fire. To whom, or for what 
lofs, are they to make fatisfadion ? Why,' to the perfon infured, 
and for the lofo he may have foftained ; for it cannot properly be 
called infiiHog thc' thhigi for~ thbre is nopoffibility of doing 
it, and therefore iSutfk niean Inftirli^g did perfon froth damage. 
By the terms of the poHqf, dm defendants might beg^n to bitilU ^ 
ai)d repair . wittun fix ^ys dfter dte fire It has'heei^ 

truly faid, thia givea the fociety dn option fopiay'ok rebuiM, and i 
^ura ineft' arabifoitlf they meant to ihrnre fipoh the .propef^jr 
dm i idEiitedi iMMumfe 

Thbcift ia !ti|« xw 1741, 

UsUTiwe.ch 


H A fs 
XXIII. 
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CHAP, ^ycti a brick ^ for another perfon might fancy a houfe pf a 
t . ferent kind. Thus it ftanJs upon the original agreement. The 

next quedion will be, whether the fubfe^upnt order, made by 
the defendants in 1738, has made any alteration* I am of opi- 
nion it has not, for it was made only to explaiq a particular cafe 
in the policy ; for it might have been a qucllion, whether Mrs- 
Strode could have come, before the expiration of the term, to 
examine the books of the office, and therefore this order was 
made to give her fuch a power. It has been ftrongly objecled 
that the fociery could not ma|^c fuch an order. 1 am very ten^ 
der of faying, whether they can or not. Becaufe, on one hand^ 
- if might be hard to fay, that as a focicty they cannot make any 

order for the good of the fociety ; on the other hand, it would 
be a dangerous thing to give them a power to make an alteration# 
that may materially vary the intcreft. of the infured. The affign* 
ment is not at all within the ternns of this order, becaufe it is 
plain, it meant an affignment before the lofs happened. Now 
with regard to the lofs happening before the affignment made, 
Mrs. Strode was entitled Ic nothing but what was to be paid 
hack upon the depofit. It is plain fhe thought fo, for if (he had 
imagined flie had been entitled to 400/. would any friend have 
advifed her to make a prefent of it to the plaunifF? The cafe of 
Viaefupr*. V. Dalzell^ in the Houfe of lords, fltews how ftrifl: this 

^ coiut and that Houfe are,> in tiic con(lni£lion of policies, to 
avoid fraud^.’’ The bill here mu(l be dlfmiflcd. 

In the body of th%policy, the coihpiuiy acknowledge the re- 
ceipt of the piremium at the time of making the iufurance ; and 
))y the printed propofals of the ditferent fpcieties, it is cxprefsly 
i|ipulate4> that no infurance (hall take place, till the premium 
. infi;U^ed,his, her, or their agent or agents- 

This premium or cotifideration money is in all the offices at the 
rate of two ibsUings per rent, for any fum not exceeding 1000/. 
and two Ihiilings and Gxpence from looo/* upwards. But this 
ihuft bj| undetdood tomean the premium \xfQXi eommonwfurancei 
oniyi fof upon haiardous >mde$> and wooden buildings, &c. 
I^ninrcmium ispropoitiofiAd |o the rilk. Befidcs this, by a latb 
of j^aii^funent, a duty oi^ one {hilling and 6 xpence per annum 
% of property infured from fire. 

additional duty of fixpeuce, for 
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In the Hrbole two (hll]ini;5 per cent. The duty impofed by tht c rt a 
firlt z& U not to extencl to puhiick faofpttalsw « . 


Wc have formerly fctn, that whenever the tilk to be run was Ante, c,i, 
entire, therh never was a return of premium, though' the con- 
ttz(k (hould ceafe and determine the next day aftet its coktk* 
mencement. This rule applies to infurances againlt fire» which 
generally are made for one entire and conne£led portion of time, 
which cannot be fevered i and therefore if the property infured 
(hould be deftroyed by (ire, arilkig from the a£l of a foreign 
enemy, the very day after the commencement of the poli^ 
though the underwriter would be difehatged, yet there can be nn 
apportionment or return of premium. 


By "a (latute palled in the reign of his prefent Ma Jelly, the 
damp duties on policies, for infuritig houfes, furniture, good?,- »» 
wares and merchaiidizes, or other property frorU lofs by fird, 
are repealed % and inftead thereof it is prorvided, that for evefy Sedt. ^4. 
policy of aflurahee from lofs by 6re, where the fuhi ihfhred (hall 
not amount to icoo/. the fum of three (hillings ; and where the 
fum infured (hall amount to icooA or upwards, the fum of (lx 
fiuilings (hall be paid 

As the pureft equity and good faith are eflcfltiafty rcquilitc, 
ns has been already (hewn, lo reiide( the contradl eliifdioal when c. 9! 
it relates to marine infurances ; fo it need hardly be obferyed, 
that It is ho lefs elTcntial to the validity of the policy againll fire ; 
becauTe in the latter, a$ well as in the former, the* infurer, froxA 
the nature of the thing, is obliged, in a great meafure, to rely 
upon the integrity and honefty of the infured, as'to the repre- 
feniation of the value and quantity oT the property, which it. the 
objed of the infurance. 
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another ? • 
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addenda. 

The 'Mowing Cafe may properly be introduced after 
' the Cafes on Infuraaces on Freight, p. 46. ttfeq* 


■fjkSURANCE on the fliip Chifunci « at and from any port ot 
1 « ports in Hayti to Liverpool, or the vcffel's port or ports of 
« difeharge in the United Kingdom, with leave to chafe, &c.^^ 
The infuraiice was declared to be “ on freight valued at 
and the lofs was ftated to be by perUs of the fea. The following 
fafta were admitted : That the plaintiffs bemg owners of the 
Chi/wei in the declaration mentioned, procured a licence »r 
h»r to fail from Liverpool to St. Domingo to trade there and to 
bring home a return cargo of the produce of that country. 

That the Cti/viiei failed from Liverpool to St. Domingo, called 
Bayti, and arrived at St. Domingo on the 4th of ^uly 1808, with 
a cargo of goods belonging to the plaintiffs, to be there bartered 
for other goods to be brought back to Liverpool in the faid Ihip. 


Thatps^rt of the goods carried from ^.iverpool vets bartefed 
*nd exchanged for 55 bales of cotton of the produce of &. Uv- 
tnigOf winch were put on, board the Ihip lot her voyage home. 


T^e Tcn^iniog parj, of htt outward evgo being frill on h^rd 

wouW, tn iju p^babUity, in‘a few daysbave been cxchaowd for 

either goods to be put bn board in like manner, but for the lofs 
Iieteinafter<mentioned. , 

i ■ y , 

^ Tl^lhip with fuch remahiing part of her outward cargo, and 
ihe jfald 55 bales of cotttm on board being in g<^ Wety at p. 

the tsth bay of >/yi8o8, was by thp-p^ of 
i^e ^^lidaps has fettled with th<^ 

Li.:,. MA balen df GOttOiin Without 
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The pemainiog part of the outward cargo, though damaged, 
was faved, and in 12 days after the lofs of the (hip was ex* 
changed for 230 tons of coffee and lOO tons of wood, the pro-* 
ducc of S/. Doming^i^ the freight of whiclj would hare been of a 
larger value than the fum iii fared on freight if the (hip had not 
been loft. 

The plaintiffs were interefted in the (aid freight iii the decla* 
ration mentioned. 

This a£lion is brought to recover a total lofs on the freight 
home. 

This cafe was at the bar compared to the cafe of Hornce^U v* 
^uart^ [ante^ p. 48.} but 

Lord Ellenhorough was clearly of opinion that as tlicrc was na 
charterparty, nor the policy valued, this cafe was exactly like 
chat of Tiinge y. Watts^ f* 46*) the plaintiffs were 
nonfuited. 

In the following term a motion was made tp fet afidc thU non^ 
fuit, but even a rule to (hew caufe was refufed by the whole 
Court. 


The two following Cafes may properly be adverted to 
after the Cafe of Noble v* Kennowayx ante, p. 58* 

This was an aftion on a policy of infurance on fi(h, to 
tommmence from the loading thereof on board the (hip 
Dutehtfs of Gordon^ at and from Neyufoundland to a port in 
Portugal^ warranted to depart with a Portugal convoy. Id one 
count the lofs was averred to be by capture, in another by perils 
of the fca. The (hip proceeded from Li/hon to Newfomdkni^ 
yherb (he arrived in and then proceeded on an interm^ 

diatc voyage to ^idnoy in Nooa m 

with a cat^jgo of coalr ^ the 3pth P^tmher. That ^ot tte 
tbe^C^er 'frigate faU^^^|^M|^vaf^ 
fou^Ma^^^l^ortugal; but there ^ 
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Ac ihip ]r41c4 pcffcfily feaworthy on the 2 til /Novim^er for 
Oporto; ‘ was* capttrred^ recapttired> and afterwards totally 
wrecked*. It was proved that the veOfel was hot by tneaiis of 
the intermediate voyage in any refpef); rendered lefii capable of 
peifontiing her voyage to Pbihi^at ; and that flie had not taken 
in any of her homeward cargo of fith before her return from the 
Jntermediate voyage. Severaf witneffes converfant with the 
Pftnjt^oundlavd viziAe fwoie tO the conftant u&ge of ftiips taking 
theft intertnediate trips while their cargoes are getting ready, 
and that tbefe voyages arc abfolutely nccedary to be taken for 
the fujiport of the colony; that there is a great fupply of coals 
; from Sidney^ and of bread and flour from to which latter 

place fereral fbips went that feafon. « 


Lord Etdotiy then Chief Joftice of the Court of Common 
Fleas^ told the jury) tbat.he thought the pradice of the trade 
in this cafe was as fitly to be received in evidence as in other 
cafes 10' which fuch proof had been admitted Then bis Lord- 
ffaip quoted the cafe of Nob/t r* Kennotvoy^ (ofiiey p* 58.) and 
feidy no doubt the policy here is meant to prote^ the firft cargo 
which fliall be laden after the fbip’s arrival; but the underwriter 
snuft refer himfelf to the ufage of llie trade ; he is bound to 
know it. Is there fuch a ufa^ here ? If, indeed, the evidence 
were to lead to this, Aac the fhip may make intermediate voy- 
ages for fcveral years, that would be too dangerous 10 give cWt€k 
fo fuch a ufage. But if a trader bond fide fends the ihips in 
^heir turn on an intermediate voyage, that feems xeafonabt^: 
Jtudio^fiy fiendingihem iut of turn would be a deviatfon. Tbj| next 
queflion then is, whether this Ihip has been employed otherwife 
than *4S the ufage warrants. If you think the ufage does exift; 
if you Aink it reafomtble^ if you think this ihip aded>9jn[d 
jj^ in takml^ the in^rmediate voyage^ wiU find % the 
urkich Aey did accordingly. 


Sci a cafe cm an infursn^e, dated adth Augu 0 

tSry^qn & and cargo^ at and from any port 

■'pi pwi .m one port of difelndrge in ' Pmugal% 

‘ "Ttsefafis ad- 

tiief;i4th D^ler 
ions 



and failed for Dartm^utb^ and was after ward^ totally loft in a 
gale of wind« That a policy of infurance on the (hip Courur 
had been underwritten on the 29th June 1807 % and that at the 
time ^tfae defendant underwote tlie policy in , queftion^ he was 
not informed by the brokcfi or by any otheiy perfon that the 
Courier was intended to be employed in banking on the cojft of 
Newfotmdiofidf fubfequent to the date of the policy in quefticn ; 
or that the faid policy of the ^une 1807, had been pre- 
vioufly eSetfted on the faid (hip to cover her banking voyage to 
the 31ft OSuber 1807 ; and that the faid fliip Courier was 
ptoyed bankings from whence fhc returned to Cape BroyU on 
13th OBober 1807. The plaintiff^ in order to prove that it uras 
not neceflary to communicate this hanking voyage, called feveral 
witnefles tor prove the general ufage that Newfoundland (hips 
almoft always engaged either in banking or ia inteimediitte 
voyages till the (i(h was ready, 

•s 

I^rd Elienboreiigh faid,*— The affured arc certainly bound 
to communicate what the underwriters do not know % and what 
the affured do, hut what is common between them borh> need 
not. The queftion then is, whether the banking voyage is 
ufuatly int'erpofed, becaufe if fo, the fa£l need not be divulged. 
If thefe feparate voyages and nifurances are notorious in the 
trade, then the common words at and from'* mviii mean at 
the place when preparing for the voyage horre^ and thtn fronh* If 
there are exceptions to this general ufage, ilie underuTiter ought 
to have a(ked, whether in this cafe the exception exifted/^ Ver- 
<did for the plaintiftv 


The two following Cafes will tend to Illuftrate the doSrine 
:.gom»ned m the cafe of Jirey^. p. 34. 

;Tiie Crft of tbem. waa ajn a^ion of aflump(it for money had 
and teoeived. ^isioapal item in diffmte between ^.par- 
ties wat a futt bfjbe plakitif jw the <bdreii(|||||^l!|nd^ the 

Ibllowidi^. dtOHMaftaacest 
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I' 3^ jxifig so iofurinceibrakcri.'gpt a itolicy; ooderr 

written for the defendant, a merchant, or) the Chip Alfrfd, which 
was fubfciibed (among others) by one Lomat. A lofs happened ; 
wherenponehe jflaiatiffpaidthefoUamoontof th^futn infured to 
the defehdanti' Previoufiy to this, Imms had become infoWenti 
withont the phtintid being aware -oi the fa£t.} and it was now 
coif tended, that he had a right to recover the fumhe bad paid 
to the defendant in refpe£): of Lmas'% fubfeription, aa money 
paid undera midake of thefa^ fiat Lord MJen^augh held, that 
On account of the well known courle of dealing between th« 
idfutance broker, the merchant and the underwriter, the 
money could not, under thefe circumHasces, be recovered back 
fteifn the affured. 


Mtir. 

I Ctmfkell 

I3»- 


It has alfo lately been decided, that in an adion by the aflured 
againft an underwriter to recover rhe premium, the policy 
fubferibed by the defendant is concluGve evidence that he has 
ftceived the premium. This was held in an sdlon for money 
badland received, tried at GuildhalL The defendant had under*. 
Written a policy of infurance eiFeded by one Rtidt an infurance 
broker, on account of the plaintiff, upon goods by (hip or (hips, 
at arid from Betbice to Great Britain. This adion was brought 
to trover back the premium, oo tbe ground that the goods had 
never been (kipped. 


' The plaintiff gave in evidcilce the policy figtted by the defen- 
dant, which contained the ufual acknowledgm«mt on the pait of 
tbe underwriters, ** eurfehtr paiif the ee^deration due 

ufidi utfi>ir ihis h£tardtice ty ihe ti^uredr &c. It appeared, however, 
thtt iib mbney had’^tealty been paid iti refpeS of the infttranee'in 
qideftildTj.” T^c'‘^la!htiff being the holder of a bill of exchange 
hy*kiirff Vh«h was-bot’^^^ tbe litter pro- 

pofed by way of fatisfaQion to get prides of inforaqce under- 
written for him. This policy was effedled in confaquence } and 
iidd haying a running account with the defendant, had not paid 
him any part of the premium at tbe commencement of this 
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cither front the piamtifF ot 'Rtidt or pjud hj ^ ph&itiffeitliar 
to Reid or the defendant. ' , 

Lord Ellenhorough . — ^The defendant ia hoimd hy the receipt in 
the policy. If a man aclcoowledgea that he has reeeired a fom 
of money from the broker, and aecredhs him with hit princip^ 
to that amount, he fliail not afterwards, aa between bimfelf and 
the principal, be allowed to fay that the broker never paid him* 
I fliould completely knock up the inforance bufinefs, if 1 were to 
allosr this acknowledgment to be impeached. It is well known 
that there are running accounts kept between the infarance 
broker and the underwriter ; and Lord Kenfon held that the 
former, before paying premiums to the latter, might maintain an 
adion a’gainlt the a^ured to recover the amount of them as for 
money paid. 

Mr. Campbell adds in a. note upon the laft cafe, that he had 
not been able to find any decifion of Lord Renptfi, upon this 
point : but that learned Reporter refers to the cafe of Jiirep v. 
Blands and then adds a very acute and fenfible obfervation, **,tbat 
the objefit of the formal acknowledgment of the receipt of 
*' the premium inferred in the. policy is probably to preclude the 
« neceflity of proving it when a 4 ofs happens, and to prevent the 
*' underwriters from objc£ling, that these was a want of coofip 
deration for their promife, in cafe the broker has not paid 
** them. I'he receipt is no bar to an afiion for the prCnuum 
.by the underwriter agalnft the broker } and the diftinduitt 
" feemato be. this, that as between thefe parties it is no evidence 
at 1^11, but that as betwccii the underwriters and the afliited 
** it is concluCve. It follows as a confequenee firom this deci* 
** fion, that en action caonet be .maintained for premiums of 
*< infnati<^ the underwriters sgainft tfie afiiired, which has 
** hitherto been vwsanrft^w.” , 


The three following Calj^ are of impottanee to Ibew tHdt ait- 
Amrkmt fubje^ ihell not, clwn ihom an Se^SA nader* 
' writcr'-rniy ihdehkaity''friim'^y||^nii|mniiriOfiMHL||i^^ 
byinSLiiifh 
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, <¥ 

niDlj I conceive, alter the principle contended for in Clup- 
ther the Fourth, upon the dortrihe of Abandonment, For 
ahhough the words of thc*policy arc general, “ all rcltfainry 
and detainiTiehts of all kings, princes, and people, Sfc.*' 
yet they muft ever be ronfidered with reference to the benefit 
of the rtare ih vtf*hjch the contraftihg party lives, and to the 
policy which it may think proper to adopt. I have not 
thought it neceff/,ry to ftate the faeJs of each cafe ; becaufe 
one judgment was pronounced upon the w'hole, and the Lord 
Chief Jultkc (Lord EiUnborough) in pronouncing that juclg- 
medr dated all ttie material futU upon which the judgment of 
the court was founded. 

Lord EUenhorough^ C. J. 

Thcfe were cafes in each of which the plaintiiTs claimed a 
right to abniicfon in confequcnce of the American embargo in 
December iScy, and the main qucllion in each was the fame. 
The firft was upon a policy on gOods on board ihe Swifts at and 
from Ne%if York to Liverpooi^ and the interell was averred in one 
’ count to bedn the plaintiff’s jointly ; in another, in one of them 
only, i. t. ' Thomas Davidfon ; and in a third, in one John 
To%vfifend. /Town/endyfz.^^ refident citizen of Americrtf and had 
conligned the goods to the plaintiffs for fale, on his (To’wnfend^s) 
account and rilk. The plaintiffs, Conway and Davidfsny arc 
Btitifi fubjefis, carrying on bufmefs as merchants in partner- 
Liverpool \ Cotnvay refiding zx Liverpool^ and Davison 
having for feme’ time paft redded in America^ The invoice and 
bill of lading are dated the 29th of December 1807. Before the 
ihiptnent Davidfon had agreed to grant Townfend an anticipation 
of bcoo/. bn account of tbefe and certain other goods, by bills 
on the plaititiffin and accordingly, on the 7th of Novembev’ 1807^ 
bills to that amount were drawn by Town/ind <Sh tbepkmtifls; 
and thcfe bills Were accepted by Davidfon^ the partner of C©//- 
ivafi in yfmer/ffl,’ within tt day or two after their datCy and were 
paid ^eh due by the plainriite The plaintiffs hove been retm- 
but ftd piin of the amount thcfe bills $ but 2122/. tSs.jd. is 
llitl fo them that tratifa^lioxi. This poliey was fab- 

i4 the plaintiffa charged 

^ T^.' 
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an embargo on all fhJps and viflcls in their ports- By this em- 
bargo this velTel was detained ; and as foon as they heard of the 
detention, the plaintiffs abandoned- It is ftated indeed, in the 
cafe of Conway v. Gray^ that the plaintiffs abandoned the'veffet 
^and nothing is faid as to, the goods ; and as the infurance was oti 
the goods, an abandonment of the veffel could give no claim ; 
but we prefume that this is a miftake, and that the goods were 
abandoned- 

In the fecond caufe {Comuay and another v- Forbes) the 
fa£ls arc nearly fimilar- The policy was upon goods in the 
fame fliip ; thofe goods were {hipped by Alexander Macomby a 
refident American citizen : they were configned to the plaintiffs, 
on MacomV% account and rifk. Davidfon agreed to grant Ma~ 
comb ail anticipation of 7500/. by bills on the plaintiffs, accepted 
by Davidfon in America ; and the plaintiffs have paid 2500/- 
upon thole bills. The bill of lading and invoice are dated at 
Flew Torh^ the 24th December 1807, and the policy is dated the 
25th 'January tSoS- The plaintiffs charged the premium to 
Macomb* 

In Maury Shedden the policy was upon {Kip valued at dooo/. 
and James Maury Efquirc, the American conful, who was then 
refident at LiverpooU was the foie owner- Mr. Maury is a native 
of America^ but came to refide at Liverpool as a merchant in 
1786; and from the year 1790 has becq the American conful 
there. The (hip is an American vcfltl, and rcgiftcrcd there under 
a privilege allowed by the navigation laws of America to tlieir 
conful^. 

; • 

Upon estch of thfie cafes this qneftion arifes; -I ft. Whether 
the American embargo will warrant an abandonment by or on 
behalf .of an Amtritm fnbjefi t and if not j then a fecond quef> 
tion arifes in the firft and fecond cauies } whether Cotvuay and 
Jhvii^amf as conftgnees of the goodsi being in advance to the 
confignors and nnder acceptances for.themt{ioone cafe the plsdn* 
tifis being in advance and aifo under acceptances j (n the other 
, cafe againfk Ferlut^. the plaintiffs were c^Iy untler acceptance^)} ' 
bave.a right to i^piyr the poticiea to their own J|^eft>) aa 
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each is a party to the public rfhthoritatiyc a£ls of hi$ own 
government ^ and on that account^ a foreign fubjed is as much 
incapacitated from makmg the confequences of an a£l of his 
own ftate the foundation of a claim to fndemnity upon a Britijb 
fubjeft in a JBritiJb court of jufticci as he would be if fuch 
aflt ^ad been done immediately and individually by fuch fo* 
reign fuhjcf): himfelf. This feems to be eftabliflicd by Tou-- 
teng V. Hubbardy 5 Bof. and Pull. 191. That was an action 
by the owners of a Sweiljb vcfiel againft a Briti/h fubje£l» 
for not fupplying the veflerwith a cargo zx. Saint Michael* s», 
The falling of the {hip from this kingdom had been prevented, 
a confiderable time, and until it was too late for the fruit feafon 
at Saint MichaePsf 'by an embargo here upon Swedijh vcfiels* 
That embargo was in the nature of reprifals for what were 
confidered afia of aggrelfion by the Swed^h government. The 
court was of opinion^ that if that had not been the cafe of 
a Swede againft a Brittfi fubjecii the plaintiflF would have 
been entitled to recover: but as the embargo was produced 
by afts of the SwedjPi government, and .every Swede was to 
he confidcrcd.a party to thofe afts, it was in effefl the plain* 
tifF^s own fault that his velTcl was detained ; and then lofs 
which r^fulted from it was one he ought himfclf to bear. 
He was bound to proceed with all convenient fpeed: the 
of his government led to his being prevented ; he was 
confidered as a party to thofe a£ls; and was, therefore, looked 
upon as having failed In his part of the contraA, viz« proceeding 
with aU convenient fpeed. In the cafes now before the court, 
the foundation of the abandonment is an a£t of the American 
government. Every American fubje^ is to be confidered as a 
party to that a£l : and has, virtually, the concurrence and 
confent of ally and amongft the reft, the concurrence, and 
confent. of the afifureds in thefe cafes: the aftureds, there- 
fore, have joined in a refolution, that the (hips in queftion 
fttall s^»t be allowed to fail, but {haljl remain in their ports: 
and IS It polTible for them afterwards to make their not 
failit^ ty foundation of t^an ai^ion? The party who him- 
felf prevei|ds the from being done has no right to call upon 
ili^ iindcrwri^ to indemnify him againft ihe lofs he may fuf- 
tihi aQ fiot b^ng Where the infur^ and 

thO ftatei ihe q^ueftion will 
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As to the fecond queftlon, whether the cbnfigneed have not a 
right to apply the policies to their own interefts, and to abandon 
on that accont ; we are pf opinion that they have not. It might 
perhaps be difficult to make out that they had fuch an interefl: 
as was capable of abandonment, becaufe they were to have no 
cbntrol over the goods but upon their arrival in England t and 
it may alfo be very queftionable whether any policy, which is 
effeded clearly to cover the intereft of the coniignor, can be 
applied to prote£l the intereft of the confignee. But the parti- 
cular grbund of our decifion is this, that where a policy is ef. 
fe^ed' on behalf of the coniignor, and the condufi of the con* 
fignor, or of the ftate to which he belongs, has taken away 
from him the right of inforcing it direfily and effis^ually for 
his own benefit ; the confignee is not at liberty to apply it to his 
intereft, and inforce payment as though it had been naade on 
his account. We do not fay a confignee may not infure, 
we only fay that he is fo far identified' in intereft and right 
with his coniignor, as not to be able to a|>ply with effeft to his 
own intereft, which is derived out of that Of the confighor, 
an infurance which was effe£led in ordqr to cover the interetfc 
of the coniignor, but which, upon the principle already' ftatdd, 
cannot be available for that purpofe. The underwriter has an 
implie^ pledge from the aflured, that he will do no to ob- 
ftrudl the voyage, and when that pledge is broken by the perfon 
on whofe aSbount the infurance was made, can another perfoif, 
who has paid no premium out of his own pocket, ftep in to 
take the benefit of that infnjianee, merely becaufe his dealing 
with the afiured would have enabled him to. have infitred in 
his own name ? Ihete Is no cafe which decides that he can* 
and it would be grols injuftice that he Ihould. Wcfffe v. Hofn^ 
caflUt 1 Bof. & Pull. 316. which was cited in the argUmentf, 
goes no fuch length.. In that cafe the plaintifis had eife&ed a 
jjpolicy to cover th^ intereft of one Zuhdia a Cargo, 'and had ad- 
iranced 300/. oh the credit of that cargo. The main queftioh 
vas,. whether the policy were fo effcdled 'aj th cbvrt Zund's ld^ 
teteft, an‘d if it tvere not, then it Whs contended that it (hlgfft 
ho'ajjiplied to' cover that intereft which the plaintiff's had ac- 
quired hy their advance of the 300/.' The Court Were Uhani- 
mbus thatthe policy was fo effeiQed as to coS'ci' X«|i||y[hfeteft ; 
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tiffs had an infurable intereft ; and they fccni to bare thought 
the 'policy might have been applied to it, if it could not havp 
been applied to Lwid’t. How does that cafe howftver bear upon 
this ? J^und had done no aft to forfeit his tight updn the po- 
licy, and if he could not have recoveredi would have been mere- 
ly becaufe the policy was not elleftcd fo ax to be capable of cover- 
ing bis intereft : the only objeftion made to Lutitti intcreft being 
that Wotffe had made the infurance without orders or authority 
from Lund } and then if it could not apply to the 300/. the 
plaintiffs had advanced, it would have been applicable to 
nothing. Here tlie policies were cffcftcd fo as to be capable 
of covering the coulignor’s intereft, and for the exprefs pur- 
pofe of doing fo : they arc applicable to that, and the con- 
lignors have forfeited their rights by the aft of their government. 
The cafe of irelfe v. HorncaJlUf therefore, concludes nothing 
ia favour of thefe plaintiffs. In truth in that cafe had the 
plaintiffs been allowed to recover upon their own intereft, on 
account of the advance they had made, it would in fubftauce 
have been fuftering Lund to recover prs taiito ; becaufe then 
they could not have reforted " to him for reimburfement : amV 
in thefe cafes, if Cenway and Davison were allowed to recover 
ip refpeft of their advances, it would in fubftance be fuftering 
' the Atngrtcan conftgnors to recover pro tanlo, bCcaufe it would 
wipe off the claim which Conwty and Dav'idfonXuvt upon them. 
In Wolfft'o. Hmicajxlt it would have been in ftsa*herance of 
, juftice, becaufe Lutii bad done nothing to. forfeit his claiitt 
upon the policy : in this cafe it would be againft juftice, be. 
caufe thefe American confignors have tlbue that by which their 
claim is precluded. For thefe reaions wc are of opinion, that 
in each of thtfe cafes the poftea mult be delivered to the 
defendant.” 

confi^uciwe of what fell from the Court in the cafe of 
D,7,S£tft) Muring V,. JUayt m aii’aft foomftet p»fkA ** For pr^enting tie 
*'■ Frauds and "t^epredatiens emtnitkd > on Merchants, Ship 

'dnd UnderwriM'sf hy Soatmm and o berst nvithin the 
'• • andalfo for remedying certain 

§lt Adfufmtnt of Salvage under a Statute 
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and which cvulcntly aimed at the deficiencies difeovered by* 4S Geo. |, 
the Court in the former (liitiue. *< And whereas it iscxpediuit 
that the like m^ans of conclufivcly adjufting and recovering the 
quantum of the monies or gratuities to be paid to the feveral 
perfons afling or employed in the falvagc of any fliip, vefleh 
goods, ihoul^ fubfiil and be by law applicable in cafes where die 
falvors fhall have ailed under and by the mere employment 
and authority of the comman ler or other fuperior oflicer, mari- 
ners or owners of any fiiip or velT’el in dill refs, as now by law 
provided for adjufting the quantum of fuch monies or gratuities 
which fliall have become due in cafes where application (liad 
have been firft made to olncers of the cuftoms, or other officer 
or oiTiccrsin that behalf made and appointed in and by a certain 
ftntutc made in the twelfth year of the reign of our late fovercign 
Queen j^nne^ intituled, &c. be it therefore enaited and declared, 
by the authority aforefaid, that from and after the piffing of tins 
a£l, all and every means which in virrue of the ftatute Jaft« 
mentioned fubfift, and may now be by law applied for the con- 
clufivcly adjufting, and for the recovering of the quantum of the 
monies or gratuities to be paid to the feveral p< rfons adliug or 
being employed in the falvage of any fh’p, veifid^ or.goods, in 
cafes where application fliall have been firft made piitfuant to 
that ftatute to officers of the cuftoms, or otlier the officer or 
officers therein in that behalf mentioued, and affiftance (ball 
have been thereupon rendered and had in purfuance of the 
provifions of that ftatute, (ball be by law applicable and avail- 
able in like manner to all intents and purpofes, and in qafea 
where the falvors (hall have u&cd under by the mere employ** 
ment and authority of the commander or other fuperior officers, 
mariners, or owners of any (hip or veflcl in dillrefs, although 
no fuch application (hall have been made to, nor any authority 
or affiftance derived from any officers of the cuftoms, or other 
the officer or officers iu tbe^'.fiiid^ ftatute in. that behalf men« 
tioned i and that upon payment or tender and refufal of the 
quantum of monies or gratuities to be paid to the feveral perfousj 
Who (hjili havte ^ adlcd or been employed in fuch faivage,* or iti 
cafe fuch payment or tender cannot be made, or fecuritf being 
given for the due payment thereof to ilie falisfaftion of the 
jufticeSf who (hall have adjufted CaQh^quantum of mtuitiei, it 
Oirill ftnr luk lawful fAfibanv nfficer of <tiie cuftom*. 
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or goo48) any longerto retain the poflellipa or ouftody of 
the' &me, or any part thereof by reafon or pretence of any claim 
or right to a compenfation or gratuity for fuch falyage as afore«,. 
faid} or for having a£fed or been employed therein. 

Sod. 32. Provided always, that in cafes w'here the ftlvors Iball 
have a4led without application made to, or without any authority 
deriiwd from any officer of 'the cuftoms, or other officer-in the faid 
mentioned, and the commander or other fup^rior officer, ma- 
riners, or owners of fuch ihip or velTel fo fared as aforefaid^ 
or the merchant or other perfon whole goods Ifaall be fo faTed,or 
thek agents as eforefaid lhall difagree with fuch falvors touching 
At quantum of the^monies or gratuity deferred by any perfon fo 
employed as aforefaid, it ihall be lawful for the commander of 
fuch Ihip or veffiel fo fared, or the owner of the goods, or mer. 
chant interefted therein, or their agents, and for fuch falvors as 
aforefaid, to nominate three of the neighbouring julitees of the 
peace to adjuft the quantum of the monies or gratuities to be 
paid to fuch falvors, and in cafe the parties lhall not agree id 
fuch nom'ination, that then, on the appltcarion of any of the 
parties toUUy one neighbouring juftice of the peace^'the juftice 
p> applied to lhall nominate two other neigbbdnHng jiiftices of 
the peace; and fuch three neighbouring jultices 'ffiall and may 
thereupon, add they are hereby authorized and required to adjuft 
tfie quantum of the monies and gratuities to be paid to all and 
each of fuch falvors who (hall dtfigree with fuch maftcr, com- 
manding officer, merchant, or oWneris, qt their agents as afOre- ' 
faid, touching the quantum of m'ouies oV the gratuity to be paid 
to him or them refpedively, for his or their having been employed 
and atfted in fneh falvage as aforefaid. 
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- The Slip was captured by a Fretieb privateer with the 
OQ boSrd> and the queftton wati whether the under»^ 
writers were dticharged by a reprefentation concerning her 
equipment. ' 

tt appeared » that about a week before the policy was figned 
the names of the underwriters were put down vp<Msa flip when 
the broker dated to the defendanti That the was to fai I 
** with the Hfpnuell and Taung Rsfam^ both armed ihips, and 
** that ihe was betfelf to carry Un guns ani 
There was no evidence of any converfation upon the fubjefk . 
having pafled between the parties either when the policy, was 
figned or in the intervening period. , In fa^t, the failed, 

by herfelf, snd carried ouily tight guns and ftvtnteen mtt*. It was 
contended, that the (hip was fufficiently equipt to be feaworthy^ 
and that what was faid* when the defendant’s nsme was put 
upon the flip, could not be confidered as a reprefentation which 
the aflured were bound to comply with, as the flip was no evi* 
dence of the contrail, and the ^urt could only look to what 
took place when the policy was fubferibed. This very point Ante 47),’ 
bad been lately decided in Da-wfon v. Attjt 7 £aft, 357, where it 
was held, that ^dthough the broker,, when the flip was fubferibed, 
had faid that the fliip was an yet, as he had not re- 

prefented her to be of any particular country at the time when 
the policy wa9< fubferibed, (he did not require to be documented « 
as an American^ and, although ihe was captured for want of a 
^rtiiicate required by a treaty b^een the government of the 
captors and the^tTnited States of 'Anurkut tiie owner of the . 
gotj^s revered ajoinft the underwriters. . 

Lord SJtenhreugb. — ** If a reprefentation is once made, it Is 
to be confidered as binding, unlefs there is evidence of its being 
afterwards altered or w i t hdr a wa. In rite cafe cited the veflel 
was ftated to be an American when, the .flip was made out' } but 
whm the .|>olicy came to be figned, the broher faid gcnetmlly, . 

** xiMt'^t '^as^aii ihfunufted bn goods in ,tiie JStemm't’ w^oqt 
def<ii|bin|; ' her as o^ any j^articnlar dban|hy.^''1^fiicre 'titd -Erj^ 
conVerfation ^s quriified and contronft^ 

But here there is ms evidence of any eonverfaiioia o ^Hn thk 
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tatin ^14ce tfte Inforance was talked of, itid tiM! terriis f3( 
it ^j^ed'ottoh, it mull tie referted to the policy, and tteated as 
a. itprefentation, w^ich Required to be fubilantially compKed 
tritb on the part of the altured." 

!l had' foi (tmie tinie been a queftlOn at the bar, where the 
port, to which the veilel wa$ infured, had fallen into the ene* 
th/> tiAida before the arrival of the fhip, whether the ihip dill 
continued under the protefiion of the poKqy to a place of 
fafety. The better opinion at the bar was, that the veflel was 
not .protend, for that the underwriter might judly fay, 1 con- 
traf^ed to infure your fliip to A. but not to B. This point came 
direfily before die Court in the foUowmg cafe : 

itfarance was on goods on board the fliip Launlt at and 
EaSw T. Mante Fidn, and any other port or ports in the River 

49^*3 ^eH*i ^ ^ EngHjb s ^nd the pdaimiff declared on a 

loCl by penis of the fea. It appeared at the tri^l at Guildhall^ 
before Lord Ellenhrough, that when the veflel .appeared in flie 
JUver Pietle, Mettle Video, and every other port in that river* 
taxtSfpt .Mdimtdg, was in the pof&fiion of the enrniy, (there 
lading thenirar between Grieit Britain and !/««,) and the Engli/b 
cttbinatodor Maldonado ordwed the veffid away {mediately 
. tqMm her dtrival, in confequencAof the srgency of public aflaire 
whorei^m (he veflel, beoig fhottof water and ip want pf re* 
pidii^ bore- away dire£Uy for Rio Jandre in- the Bratus,, befog 
dm ttcaMdl inendly.^ «f.fo{(^y,.and ki her cottfe thifoer 
Ihe tutx with a peril of the foa, to whicb foe injury fahajped 
for fob gnodr tafoht fairly be attributed in foe fofeace. of any 
ditedl evidence <A a prior caufe of damage. It was therefore 
laflftyd upon at thetrial, and nowagafofo moving to. fet aflde 
j|M fotofoit, foat foo foip not befog under foefe circum* 
ffouci^ fo ^ in foe pof< 

Uf an enenfo, and befog ordered awjiy hom MedH^mdo', 
afieet wr arriM' fonfo by foe aafonrity «£'the 
- - Ai^^dbmriodfo*;ffodii'foe''toato vraifoomAW.!^ 

'her to tfiitr iieiKft i^cif fafoty,' fo 



)ng a cdniraft foe a fpiecific voyage <iottId not be e:ttipn 4 eil by im- 
plication to cover thfe fhip in her voyage to Ria Jamirot noCVrith- ‘ 
ftanding the circuimftance which had occurred toi inddee tjte ne> 
Ceffity of it. The rule waii refu^edl 

I know th;<t the '^ery learned gendemany r^d brought tbid 
before the Court, was deGtods to ha^ theit opinion on it, as hid 
, own fentiments were Gmilar to thbfe pironoulnced by l<ord J'ilAm-# 
borough ; but a dccifion terpefting which became mctfemely mb* 
terial, as Gtnilar Cafes mud frequently occur in pra&ice» 


.An adibn was brought on a polit^ infdrance bn fhb OoMidfoa 
jitaericaH fhip, the Murylatid Mdrff at and Arcutt GH^altar to 
a market, with leave to call and land goods at iw6 Of more ^rts 419. 
in the MeJiterrd/iean. The fhip having landed foine ^ooda at 
Malta, proceeded frOm thence on the lytfa of May i8bt|, snth, 
the reft of her cargo for Smyi’ud, but was the £une' dty Mptured 
by a Rujtan pritateer, and being afief wards battied intb Catfd 
tvas there edndemned as lawful price. 

The defence ibt up by the underwriters ^at^ that tids jfaum 
tican fhip, by failing for Smjfntd, bad Violated > the laws of nea« 
trafttyt at that port was then blockaded by the Rjjj^it/i 
However the bnly evidence adduced to fhew‘ riidt the ci^alfli , 
knew of the blockade before hy left MalfOt was foe fentenCb 
of Condemnation, in which this fobt was iK^vely- averaedi 
Upon foe MlHlity of ‘this (eiitenee, foeiefocei 'the 'o«nffe> tatirely 
depended. It wai prOnoimoed by* prise cOflididiffieii Wiufoi lei 
iw Ca^ iti yrilf i 9 c^^t \ff tlte ddfoerity oil foe Ecn^pnmJf el 
Ritjlai* , ■ 

The ffbmtiff’s cbunftd Ooriteoded, bn the «(i|thc^Iti ^ 
bale bf foe JW 0ytth $ Ikoh.|kiq^. 144. that fob pbdrii 

fkMild'tMtNi ab legifoMitb jurifdi|libn whfste. U.. Akts' 4 aidj^i|t| 
featttieetral entfohy. wib ctib> bf foe 

fotiiti«t.^jhi^ iq^even iadepbeidei^ |dfclatticih^ WiiKIfj. 
aheed. by the^peaoe «f Midl'WfajHElkbafows^ tbwtMnve 

its neutrslfty atsiidft foe ftmgglee bf foe,fltanb 
A bettigerelft, foetefbre,, Muld bm nb ri|ht it 
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afJinitted, that if Corfu was to be 
^ being at the time pf the conj^emnatlon an inde> 
pcfid^ Mutral . it^c, the fentencc could not be fupported. 
But'tlwy. undertook to prove that it was fubft antially part of the 
ler^twy of theii^ufl empire 5 and they infilled that^ this mull 
hf;tsJten.tP be.. the cafe, if the Ruffian' power was there domi- 
nant j if. the Jupretne authority was vefted in the Ruffian com- 
mander, although there.inigl^t ftUl be kept up fome empty forms 
of an imaginary republic. 

The condition of Cdrfu^ in July \ 807, was dcfcribed by * 
gentleman who liad afled there as Engl Jb conful. He ilated, 
that at the time there was a Ruffian garrifon in Cotfuy and the 
Riffinut iiaA about 6000 men in the difTerent iflands of the re- 
pu|)Uc i t^t they had made Corfu a military ftation for four or 
five. yeus} and that they continued in pofleffion of it till the 
■ptace of Tffffiu when they deHvered it up to Bont^orti : but that, 
^revipujly to that event, die flag of the Ionian republic flew 
from the forts in the itiand j there was a port admiral ap- 
pointed by the Ionian republic; a cenful from the Sublime 
jPoirte reiSded at C^fii, and the witnefs was recognized as 
Sngii/h conful ' by the prince and fenate of the Ionian republic, 
who continued in their fundions till the republican government 
«ai fiflblved by ^>Frtnch. 

. libiA ^ receive the fentence wider 

^e ciieumfttmces, the Ruffians muft be confidered as vifitora 
in Ch^^and not as (by«»igns. While a^govenment fubfifts 
ai‘^did,jwe OMM leek to the degree in which it might be 
oveinn^ by i foi^gn Iforce. The fentence was pronounced by 
a bcUkcfiettttm nettttaI.tCRitory, and is therefore vtjid. 1 am 
' Aifps^ to ekteni the cbmity, 'wfaidbi has- been 
ijj^Wi^fk^fottettbeyof^^^ Ifhalldie 

' hi tint iky-da^t vent to ‘ have 

-- ^ doflitilaeiirdicit favowr nefta upon an an* 
not. k8yvfcp|ioti it^ and tiw 
hade'lh' he 'ctmfeqoences t*' the 
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In the enfUing term, application was made to the Coult to 
fet afide this verdid, on the ground that the fentence of the 
RuJJian prize court had been improperly rejeAed. It was con* 
tended that Corfu^ when occupied in the manner above-deferibed 
by the Rt^an troops, v/a^ either to be confidered as a part of 
the Ruffian empire, or as a co^belligerent ivith Ruffta agatnft the 
Porte, (ince the Emperor of RuJJia derived the fame advantages 
, in a military point of view from this occupation of the illatid, 
as if he had feized it hoftilely, or the Ionian republic had been hiS 
ally in the war he was carrying on. A rule niji was relu£tantly 
granted : but caufe being (hewn it was difeharged. 

Lord ElUniorough.—'^ It is impofllble to fay that the goveni- 
ment of the Ionian republic was fuperfeded at a time when its 
inftitutions fubfifted, and its fupretnacy was recognized. How« 
then, was Corfu a co-belligerent ? Only becaufe it endured an 
hoftlle aggreffion. Will any one contend that a governn^t 
which is obliged to yield in any quarter to a fu'perior force, 
becomes a cO'belligerent with the power to which it yields ? It 
may as well be contended, that neutral and belligerent mean the 
fame thing. Indeed this would make us (Co>be^igereht8 wiA 
Prance, becaufe we receded from Corunna,’* 

•In this cafe the policy was in the ttfual form op go^s^ on 
board the W alga, at and from Hull to the Sound and St. iChrifto, B. 

Ptierjburg, including the rift ill craft from Crenjladt^vvih z me- 
xnorandum in the margin of the p9l>cy, that in cafe of partial 3. 
lofs or damage, the net proceeds were to.be the bafis of contri- 
bution.” The lofs was averred, in different counts, to have .hap- 
pened of tl\e goods and of the voyage by the perils of enemies, 
wd by tlft arrell, . reftraint, and detainment of kings, princes, 
and pec^le. The Wolga failed with the g.oods on board witli 
convoy from Hull on ^e |oth OSober 1807, to the Sound, where 
Ihe arrived. On the. i($tb Che proceeded on her voyage and 
was at anchor off the town of oo..t|^e aoth, when /hems 
boarded by the crew of a boat fipim,Hi8 Maj^y’s brig 
wit^ prders from Majeffy’s officers “ 

herfelf under the command of the King’s'" Ihjips.in C 
. roads, and the boat’s cMw remaine^|j|mi boari} to iia 
dience to tbeorders.^^ ' 
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^ ybifUl Oie wQfit tp Hil^ngherf roads for cotivoy^ and rn» 

- waitin^ for convoy until Saturday the 7th Novemhr^ 

when utled on het voyage under the convoy of His Majefty^a 
floQp of war the Qanet, ‘The W' :lga proceeded on her voyage 
in the Saltic till the x6th Nopemhtr when the commiuider of the. 
0 an 0 f.^ informed the captain^ of the Wi>lga that an embargo wafi 
laid on ^he r 5fh on all BrHi/h ihips and veifels ip the Ruffian ports s 
hfi ,at the fame ti^e ordered the JVoiga to proceed no further 
, pn her YoyagCk but tp keep clofe by him, and that the Wolga 
jPipuld receive ordera from the commander in chief in Copenhagen 
roads as to her future deftination : when the Wolga arrived plf 
Copenhagen (he was ordered by the King’s Officers to proceed 
down to Helpngherg roads» and afterwards the captaini under 
nil dtc circuipftaoces of thecafe^ thought it belt to proceed to 
Jffigiftnjg whudi be did accordingly, under convoy of His Ma- 
jefty’e armed brig fhe jPravidet^e^ and arrived at HuH^n the 1 1 tb 
*J)afmkr 1807# 


. An embargo was m fa£l: laid in the ports of Raffia upon all 
JSrii^fliipa andvedels on the 1 jthday of November 1S07, and 
liist wiii^dcoUted^and boftiltttes commenced by the Emperor of 
i'S^eagainft Gr^ir Britain on the liib December 1807, and 
<)ioft|iities have continued from> j^iat time to the prefent. 

If ^jhc Wpfg^f however, had not been detained f>y the King’s 
officers Ihp would have anrived apcprding tp the ufual courfe of 
yhc voyage St. Peierjburg and delivered her cargo there pre* 
yious to the laying on of the embargo. 


\ 7 pTO;th^rihtp’s arrival in the Humber^ the goods infured were 
jf^ely landed and deposed in the fame Hate a$ when firll pm on 
boa^d m ^i^rehoufei of the plaintiffs’ agents, where they re« 
tbo at^lon was btought. On the 28th December 
the defendant and the Other 

• ' > " ' .t 


ab^oije^. tlie |Ood8 t 


Suppofe 

jroovoy } fafter^thai} 

la uid tides ^^'&eien antnft them. 

i>«i4 
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bsve aTrlyed in fuiHcKnt time to avoid the ^flfefts of th^ 
embiiTgo.’' , _ , «■ ' 

Judgiceali.fortbe ^eadmt. 

This was an a£iion.on a policy of infurance made pn the aoth 
of OiiiAer 1807^ on goods on bpard the flijp ** firom 

Ltmdm 10 Ueiftngbergt the StutiJ, oy or either/' . 

It appeared that, previous to fuch infiirance, a great naval 
and.military force had been fent from this country to Qt^tnh^gm 
for the purpofe of taking pofTeflion of idMpamJk capital and tl^ 
^cet lying in that port, and that the Britijh atniament had ef- 
fected this purpofe, and had.poffeusd themfelves of C^nhageft 
after a bombardment, which ended in a tapitulatipn, by y^rhich 
it was agreed to be evacuated by the Britijb forces on jdie ^^pth 
pf Oaekr, though, in faCt, owing to fome dnayoidabte delay, 
' the evacuation did not take place till the 20th, but the fadt of 
fuch evacuation was of couife unknown at the time dP the po- 
licy being, eifeCked i and though intelligence of it had reached this 
country before the veflel failed from the Note, and though the 
captain admitted, on his examination' at the trials that he had 
heard the repost, yet he fvyore he did not believe it. The go- 
vernment, however, having anticipated the prdbabiltty' of hof- 
tilitics with Denmari, confequent on the expedition and fdizore 
of the D^tii/b fleet, an order of the King in council, ifliied on 
the 2d of September 1807, prohibiting the clearing of ztij Britijb 
flip from this country for any port In the dominions of the 
King of Detmari : in confequcnce of which no clearance gould 
have been obtained by this veffcl for any fuch port. And there- 
fore though the true objeCk of the adventure yvas to carry out 
^royifjons fpr the Sriij,^ armament, then fpppofed to be at 
Qoptnbqgen at EJineur, yet the captain on the i of OUebev 
took acuftomhoufc clearance for Heljiagberg, % 
neutral port, to which, he had no ititentibn at iAe ttite to go t 
bie confignees being BritiJB to<Kth»m^t Qepenlmgtkir^Ej^new 
and bis bills of lading for the Seqn 4 and Qopmimgin. ;I| tpr 
{ejoed tq «f«»t at jtJhie Ctlljoiq hqjtff ^ take put a clearance 
fpFpneptdy of 

was e^c^dci^ jitc V.: 

jhp. 33 d..pf ,Q^#ri.and ^|8 ^ ** 
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Cefenhagent where he ftitl expe^^ed to meet ^ BriHfi srmao 
meotf md Mr. Blantoehf hu^ consignee on board 9. ih.Ip pf^ that 
port, ilbe jury were fatisfied of the honeft intention of the 
afliired and of the captain in this adventure, to fupply the BrUyb 
armament with the provi^ns which were the fubjefi of the in* 
furwee } and being advifed by Lord BlUnkorough that the infu* 
ranee was not avmded by the cuftom houfe cleamnee havix^ been 
taken out for Helfingberg under thefe circumftances, to which 
there was no contempiation at the time of proceeding, unlefs 
any eirctunftanees fliould occur in the profecution of the adven- 
ture to render it necedary, found a verdift for the plaintiff. 
Whmupon a rule was applied for in the laft term for fetting 
afide the verdiA, and granting a new trial on the ground, that 
tfae takiqgoat a cuftom houlb clearance for a place to which 
^ere was. no intention of gmng in the ciAurfe of the voyage, 
w;^^, :ftteh a fraud as avoided the policy. After this cafe was 
fuUy argued. 

Lord J^tnbareugb faid,— ** I am perfedly fatisfted, and fo 
were the jury on the trial, that the voyage was not illegal either 
in iai^ntion; or in afk,‘ but that the adventure was taken for the 
. xneretocious puipofe of fupplying the Britiflt fleet and forces, 
then underftood to be in the pofleflion of Cepephagm. A^d 
though an prder of the King in-councU, contemplating that this 
klngdopi ndgbt be placed in a ftate of warfare with D*nmari in 
cpnfequence of the meafures then meditated or in execution, 
had iflupd on the ad of Septemhrt preceding the policy in quef- 
tioi^ and ftinggh intelligence of the capitulation had been te- 
peived in diis country before the policy was effefled, and the 
evaci|atioi| of Csfifttbagm was thus contemplated to take place 
on iho fptib OMtr, yet that will not affe£l the houefty or lega- 
lity. .The adventure may be fs^id to have 

begttttOip the..A<^th of when the vefiel left her moorings 

^ tiitriywi-^ obje& of -it was to fupply the Birh^ fleet and 
forem eay;aged in the expedition to C^penlu^tn with previfious i 
ynd though riteovacuatioh of the place was contemplated to take 
place eii' cpthKlfOl ciM^apnees mi^t intervene to. delay 
of our forces, dheiir prorifions might be expe£ied to 
oc mfaBiaam at was ma4e,'siotto riie fubjeae 
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was exp<ifted to be' found on board a BritiJB (hip off that port. 
There could then be no obje^ion to the legaUty of the adven- 
ture^ if the avowed objed: of it had been diTclofed, and the 
ihip had cleared out at once for Copenhagen at this period : but 
the order of council Hood in the way of ’ getting a clearance for 
Copenhagih which had been llTued as a prccautic^ary meafure to 
prevent the veflels of this" country from being detained in the 
ports in the event of hoftiiities : to obviate this difficulty 
the clearance was taken out for Helfingierg^ a Swedijh port, 
without any purpofeof defeating the order of councilf ot trad-' 
ing with any enemy. This is conditionally done upon adven- 
tures for fupp^ing the armies and fleets in foreign fer- 

vicc. Nor is it to be taken for granted that in no event what- 
ever was the (hip to go into Helfingberg in the profecution of this 
adventure. The caplin had certainly no immediate intention ^ 
of going there, but if he found that the armament had 

left the Danijb territories before his arrival, he might have found " 
it expedient to proceed to the neighbouring Swedt/h port, which 
he was entitled to do within the terms of the policy. But I irk 
fatisfied that would not have made the itifurance illegal if the 
captain had never meditated to go into Heljtn^trg at all. There 
is nothing illegal fo as to avoid a policy iii the mere citcum- 
(lance of the (hip taking out a clearance for a^ j>lace named ‘ ‘ 
in the policy to which there is no intention of going* The 
ftatute of 13 & 14 Car. 2* c. 11. f. 3. only gives a penalty of 
ioo 7 . for taking out a falfc clearance ; but there is nothing 
in thatafl to make the voyage illegal. That was deteroiined^ ' 
in Blanche y/ Fletcher f Douglas, 251. and though the particular 
ftatute is not referred to in the report of the cafe, yet the provi- 
fion of it was probably in the contemplation of the Court. And 
here theobjedlof the voyage was not illegal but meretorious. 
The afliired never meant to go to a Danifi> port, Os fuebf bur 
merely for the fiipply of the Brttijb fleet and army thenTuppofod 
io htl^\ng 6 W And the jury was ^uite faitsfied 

of the faft/' ' • ' 

Mr> Juftice Grofe declared himfotf of the fame onmiAn. 

Mr. Juftice Lc Blanc.— « If it b^-^ begn ihade 
deUce^ that this was ^ ^|T 



* 626 


addenda. 


defendant failed inl»isatt«npt.to do that, and the 
tisfied that that was not jthe objea of the adventure. T e o * 
vious intention of it, and fo it was untWftood by the jw»j, waa 
to fupplyour own fleet and army off •• ^ 

his approach to that place the capuin bad not found the fleet 
there, he would probably have gone tp H^ftt^berg. It his been 
determined that the mere circumftanec of taking a clearance to 
a place, where a fhip does not intend to go, d^s not make t c 
voyage illegal fo as to vacate ,thc policy : but I m not fausfied 
that the captain liad determined not to go to Hel/ntgberg m any 
event*” 


Mr. JufticeBaylcy.— «‘Thc whole of the evidence (hews that 
the obica of the voyage was to fupply our fleet engaged upon 
the expedition to Copenhagen, with ptovifions, and not to run into 

I,, po... wkc. «1« w« be f“« 









APPENDIX, No. I, 


■ Policy of Infurance on Ship or Goods. 


jSame of 0oti, ^oten* 

as weU in ,owa Nam^y as for and 

the Name and Nar^es of all and every othtrr Perfoo pr PerfoAH to 
whom the fame doth, may, or (hall app^tain, in Part or in AU^ 
doth make cau£e 

and them and every of them to be infored, Ipft, Or npt loft^ at and 
from 


upon ^ny Kind of Goods and Merchandizes, and alfp upon the Body, 
Tackle, Apparel, Ordnance^ Munition, Artillery, Boat and other 
porniture, of and in the good Ship or Veffel called the 


whereof is Mafter, under God, for this prefent Voyage, 

or whofoever 


elfe (hall go for Mafter in the faid Ship, or by whatfoever other Name 
or Names the fame Ship, or the Mafter thereof, is or (hall be named 
or called ; beginning the Advei^ture upon the faid Goods aud-Mer* 
chandizcs from the loading thereof aboard the faid Ship, 

upon the (aid 

Ship, £ifr. 

anid fo fhall continue and 
endure, during Abode there, upon the faid Ship, A«d 

farther, until faid Ship^ ^th sdl her Ordnancje, Tackle, Apparel, 
lUfe. and Qopds and Merchandizes whatfoever, (h^ be arrived at 

upon the laid 

Ship, (stc. until (he hajth moored at Anchor Twenty-four Hours in 
good Safety ; and up9it the Goods and Merchandizes, until the fame 
be there diicharged fafeiy landed* And it (hall be lawful for the 
faid Ship, fffr. in this Voyage, to proceed and fail to and touch and 
ftay et any ik:^orts and Places whatfoever 

without Prejudice to this Infurance, 
the faid Ship, (Stc. Goods and Mercliandizes, for fo much^as 
Mneerns the A ffureds by. Agreement between the " "* • * 

irers in this Policy are and (hall.be y^ued at 
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they are of the Seas^ Men of War> Fire, Enemies, Pirates, Rollers, 
Thieves, Jettifons, Letters -of Mart and Counter^mart, Surprizals, 
Takings at Sea, Arrefls, Rcftrunts, and Detainments of all Kings, 
princes, and People, of what Nation, Condition, or Quality foevor, 
Barrat^ of the Mailer and Mariners, and of all other Perils, LolTes 
and Misfortiines, that have or ihall come to the Hurt, Detriment, 
or Danwe, of the faid Goods and Merchandizes and Ship, 
or any Part thereof. And in Cafe of any Lofs or Misfortune, it 
ihall be lawful to the AiTureds. their Fadors, ^Servants, and Afligns, 
to fue, labour aiul travel for, in and about the Defence, Safeguard, 
and Recovery of the faid Goods and Merchandize and Ship, 
or any Fart thereof, without Prejudice to this Infurance; to the 
Charges wheteof we the AfTurers will contribute each one according 
to the Rate and Quantity of his Sum herein affured. And it is 
agreed by us the Infurers, that this Writing or Policy of Afliirance 
(hall be of as much Force and EfFe^ as the fureft Writing or Policy 
rdf A«(rurance heretofore made in Lomhard-Jlreet^ or in the Royal 
Exchange, or elfewhere in London. And fo we the Aflurers are con- 
tented, and do hereby promife and bind ourfelves, each one for his 
own‘ Part, our Heirs, Executors, and Goods to the AfTured, their Ex- 
ecutors, Adminiftrators and- Afligns, for the true Performance 
of the Premifes, confefling ourfelves paid the Confideration due unto 
us for this AlTurance by the AfTured 


at aiid «fter the Rate of 


In Wttmfi ^heriof we the Affurers have fubferibed our Names and 
Sums afTdred^n London. 

Nm B* Com, Fifh, Salt, Fruit, Flour, and Seed, are warranted 
free from Average, unlefs general, or the Ship be ftranded ; Sugar, 
Tobacco, Hemp, Flax, Hides, and Skins» are warranted free frpiu 
Average, under Five Founds fer Cent* And all other Goods, alfo 
the Ship and Freight, are vwranted free of Average under Three 
Pounds fer Cent, uhlels general^ or the Ship be ftranded. 
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V'* 

Form of a Rejpondentia Bond, 
all S0m tWt IpreCenttf, That 

held and firmly bound to . . ^ 


in the Sum» or Penalty pf 
of good and lawful Money of 

Great BrHamt to be paid to the fafd 

or to certain Attorney, Executors, Adtni- 

niftrators, or Affigns ; to which Payment, well and truly to be 
made Heira^ Executors, and Ad- 

niniftrators, firmly by thefe Prefents, fealed with 
Seal. Dated this 

Day of in the Year of the 

Reign of our Sovereijgn Eord by the Grace of 

God» of Great Britata^ Franct^ and Ireland^ King, Defender of the 
Faith, and fo forth^ and in the Year of our L.ord One thoufand 
eight hundred aftd ^ ^ The Condition 

of the above- written Obligation is fuch, that whereas the above-* 
named hath, on the Day of the 

Date above* writ ten, lent unto the above-bound 

the Sum of upon the Merdbandice 

and EfFe 61 : 9 , to that Value laden, or to be laden, on bpard the good 
Ship or Veffel called the of the Burthen 

of Tons or thereabouts, now in the River 

Thames^ whereof ^ ^ is Commander* If the faid 

Ship or VeiTel do, and fhall with alt convenient Speed, proceed 
and fail from and out of the faid River of on a Voyage 

to any Ports or ^Places in the Baft fruScs, China^ PgjJta^ or. clS- 
where beyond the Cape of Good Ifope^ and from thence, do aqd 
fhall fail and return unto the faid River of Thames, at or before 
the End and Expiratioif of Thirty-fix Calendar Months, to be ac-- 
counted from the Day of the Date above- written, and that with* 
out Deviation (the Dangers and Cafualties of the feaa excepted )« 
And if the above-bound 

Heirs, Executors, or Admin iftrators, do and (hall, within 

Days next after the faid Ship, of Veflel, fiiaU be 
Strtived in the fiiid River of T*hames, from the ibid Voyage . m at 
the End and Expiration #f the faid Thirty-fix CaV^^r^itf^nths, 
to be accounted as aforefaid ^ fir ft 

aa4 happen) wclEM urf- tr ul^ 
above-i^^'' * ^ 



Amtfttx. 

o( Greaf Sritmitf together wkh 

of like Moneyi bt the Calendar Moothi end (o pr«ipprtjW 
ably for a grtiter or Iwr Time than a Calendar Month, for all fucK 
Time^ and many Calendar Montbei aa (hall be clapfed, and run 
out of the faid Thircy*iix Calendar Monthsi over at;d aboye tvvehty 
Calendar Months, to be accounted from the ]6ay of the Date above* 
arritten $ or if in the £iid Voyage# knd within the faid Tliirty-fix 
Calendar Months, to be accounted ns aforefaid, an utter Lofs oi the 
faid Ship, or Veflil, by ftre, JEncmics, Men of War, or any othrf 
Cafualtieaihali unavoidably happen $ and the abovc4)otmd 

Heirs, Executors, or Adminiftrators, 
da and (hall, witnm Six Months next after the Lof^i pay and fatisfy 
to the faid Executors or Ad- 

tniniftrators, or Affigns, a juft and proportional Average on ail 
Goods and EffeAs which the »id 

carried from Lilian Jon board the laid Ship orVcflel, and on all 
other the Goods and EScAs of the faid which fhall 

XMUire during the faid Voyage, and which Iha^ not be unavoidably 
loft j then the above-written UbUgation to be void, and of no ESeA r 
orelfe to ftud in full Force and Virtue. 


Sealed and delivered (being 
firftdulyftampt) in the 
Erefeuce of 
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^otm gf 4 Policy of Infurance ufoH a Lijet 


Us I^Stn^ Of (B^OO, Amen. 

da make Aflanmcci and, 

^ , '■ to be aSttred upon natural 

_itn ' . aged , for and during 
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within the Time aforefald, which the above Governor and Com* 
t>any do allow to be good and fuificient Gi^und and Inducement for 
making thja AiTurancey and do agree that the Life of 

thefaid it and Ihall be rated and 

Valued at the Sum aflurtd : The faid Governor and Company there- 
fore, for and in Confideratiou of ^ Cent. 

to them paid, do alfure, afTume, and promife, that 

the faid Ihall, by the Permilfion of 

Almighty God, live, and continue tn this natural Life, fbr and 
during the fald Term and Space of ^ Calendar 

Months, to commence as aforefald ; or in Default thereof, that is to 
fay, in cafe ^ ^ the {aid 

fhall, in or during the faid Time, and before the full End and 
Expiration thereof, happen to die, or deceafe out of this World 
by any Way or Means whatfoevef, that then the abovefaid Gover- 
nor and Company will well and truly fatisfy, content, and pay unto 
the faid Executors, Admini* 

llrators, or AfEgns, the Sum or Sums of Money by them allured, 
and are here underwritten, hereby promliing and binding themfelvea 
knd their Succeffors to the Aflured, Executors, 

Adminiilrators, or Ailigns, for the true Performance of the Pr«ni- 
fes, confeifing theitifclves paid the Coniideration due unto them for 
this AiTurance by the AfTured. Promided always, and it is hereby 
decli^d to be the true Intent and Meaning of this AiTurance, and 
this Policy Is accepted by the faid > 

upon Condition that the fame fhall be utterly void and of no EfFe<£^, 
in cafe the faid fhall exceed the Jge 

of ^ or fhall voluntarily go to Sea or Into 

the /i^drx, by Sea or Land, without Licence In Writing frrft had 
or obtain^ for ^ fo doiog, any Thing i» 

thefe Prefents to the contrary hereof in any wife not with landing. 
In witnefs whereof the faid Governor and Company have caufed 
their common Seal to be hereunto affixed, and the Sum or Suma 
by them alTured to be here underwritten, at their office in London^ 
this Day of ^ in the 

Year of the Reign of our Sovereign 
Lord by the Grace of God, of the United 

Eingdonfi of CreM Btliedn and treimd^ King, Defender of the Faith, 
kad in the Year of pur Lord One thoufand eight hundred and 
The &id Governor and Company are content 
with this Aflurance for £. 
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APPENDIX, No. IV. 


Form of a Policy of Infurance againf Fire. 


Y> Y the Corporation of the Roy^d Eitehange AITarance 
of Houfea and Good* from t'iic 


ThU prefcnt Inftrnment or Policy of ASurance witnefleth, ^Tbat 

whereas , , . „ . » 

agreed to pay Into the Treafury of the Corporation of the Rcyai 
Affurance, at their Omce on the Reyal Exekangt. London, 
for the Affurance of 

from Loft or Damage by Fire. Now inow all Men hy ihfe Prejenti, 
That the capital Stock, Eftate, and Securities of the iw Coijm- 
ration lhall be fubjeA and liable to pay, make good, and fattsfy 
unto the feid Affured Heirs, Executors, 

or Adminiftrmtors, any Loft or Dathage which ihall or may happen 
by Fire to the Csid Goods aforelaid 

(except fuch Goods as Hemp, Flax, Tallow, Pitch, Tar, Turr 
Mntine, Glafs, China, and Earthen Warct^ Writings, Books of 
Accounts, Notes, Bills, Bonds, Tallies, ready Money, J^els, 
Plate, Pifliurea, Gun-powder, Hay, Straw, and Corn unthremed). 
within the Space of twelve Calendar Months from the Day of the 
Date of this Infttument or Policy of Affurance, not exceeding the 
Sum of 



and ihall fo continue, remain, and be ful^ea and liable, as aforefaid, 
from Year to Yfcar, to be computed from the r -a 

jjgy in every Year^ for fo long Time at the »id 

Afluwd (ban wcU and truly pay, or caufe to be Mid, thf Sw,; ‘ 

into the Treafim of the 

ration, on or before the ^ A '• ^ 

which (hall be in each fucceeding Year, and the faid Corpw^u 
Audi agree thereto by accepting and receiving the fame ; whfch laid 
or Damage Audi be paid in Monejr immediately after the fame 
'Vati be fettled and adjufted, or otherwtA^ if the faid Lofs or Da- 
we Audlpotbeadjuttcd. fettled, within Cxty Days after 

^Mice ihew U be given t<njhe find ^oip^ion, ^the faid 
xxedi *** Aid C n i l| n M l<wib thetr Officers, Workmen, 

' fdpply tb^faid 
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STici of equal Value and Goodncfs with tKofe burnt or damnified by 
Fire. ProDida! akuays neveribelefs^ and it is hereby declared to be the 
true Intent and Meaning of this Deed or Policy, That the faid 
Stock, Eftate, and Securities of the faid Corporation fliali not be fub- 
jed or liable to pay or make good to the AlTured any Eofs or 
Damage by Fire, which fhall happen by any Jnvafion, Foreign 
Enemy, or any military or iifurpcd Power whatfoever. Pro vided alfo^ 
That this Deed or Policy fliall not take Place or be binding to the 
faid Corporation until the Premium for one Year is paid, or in cafe 
the faid Affured fliall have already made, or fliall hereafter make any 
oih^'r Aflurance uprn the Goods aforefaid, iinltfs the fame fliall be 
allowed of and fpecified upon the Back of this Policy ; or if the faid 

at the Time when any 

fuch Fire fliall happen^ fliall be in the Pofl*enion of, or let to any Per- 
fon fliall ufe or exercjTe therein the Trade of Sugar-baker, 
Apothecary, Chymifl, Colour-man, Dilliller, Bread or Bifeuit-ba- 
ker. Ship or Tallow-chandler, Stable keeper, Inn-holdcr, or Malt- 
fter, or fliall be made ufc of for the flowing or keeping of Hemp* 
Flax, Tallow, Pitch, Tar, or Turpentine ; but that in all or any of 
the faid Cafes thefe Prefents, and every Claufe, Aiticle, and Thing 
herein contained, fliall ceafe, determine, and be utterly void and of 
none or otlierwife fliall remain in full Force and Virtue. In 

Witnels whereof the faid Corporation have caufed their common Seal 
to be hereunto affixed, the Day of 

in the Year of the Reign of our 

Sovereign Lord by the Grace of God, of the United 

Kingdom of Great Britain » and Ireland y King, Defender of the Paith^ 
and in the Year of our Lord One thoufand eight hundred and 
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JY B, This Policy to be of no Force, if affignetj, 
unlefs fuch Affignment be allowed by an Entry 
thereof in the Books of the Company. 
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Auundnvnent * 

lEFORKa perfon inl'tsred can de- 
L 3 mand fiom the unde writ-r a re- 
commence for a total lols, he muij 
abandon to him whatever claims he 
may have to the property infured. 

Vuge IC9, 192 
The lime, within which fuch an aban 
donment mull be made, wa? not fixed 
in England nd lately by any pofittve 
re[;ulaiion or dec'fion. no, 239 
Abindonmo t is as ancient as tue con- 
trail of in'urince itlc'f. I»;2 

When an abaridoriiiicnt is made, il mud 
be tot d, Mtd not partial. //vj/. 

Th^' infurtd ‘^ay In all cafes chufe not to 
abandon; but he canrot »t his plei- 
fur^ abandnr, and thereby turn a par- 
tial intci a total It'fs 19 \ 

The infured may abandon to the unoer 
iv-iter, and call upon him fo*' a tota» 
lols, il the cam exxerd hall the 
value ; it the voyage be abfolut: ly h ll 
or not wo th pu^fulns* ; if farther c.\- 
peiice be nec^’lTjry ; or if the infurei 
will not eni'age at all events to bear 
that expci cf, though it fhould ex- 
ceed the value, or fail of fuccefs. 

*94, 201, 208 
But he cannot abandon, unlefs at fome 
period or other of the voyage there 
has been a total lofs ; and if neither 
the thing infured, nor the voyage be 
loft, and iht damage^;** - amojnt 
to a moiety of the 17'' V; U not 

be allowed to aba ^17 
Abandonment mi?" 


if, at the time advice is received of the 
lofs, it appears that the peril is over 
and the thing in faferty, the infured 
has no right to abandon. P. 195, 207 
'Fhas in a cafe where there wa& a cap- 
ture and recapture, and it was dated 
that, at ihe time of the offer to aban- 
don, the fliip was fafe in port, :i?ui 
had fuflaincd no d.image, the courr 
held that the infured had no right to 
abandon. 20*; 

But if the underwriter pay for a toirsl 
lofs, and it afterwards turn out to bt< 
but partial, the infured lhall not be 
obliged to refund ; but ibe inlmrr 
lhall ;tand in his place for the bejiciic 
of fiilvage. 212 

If the iblp or goods arc leflored ,i?i 
fafety beiwecn the offer to aban.'ioa 
and adion brought, the alTuicd ca» - 
not proceed as for' a total lofs, 2 1 j 
If the voyage be defeated by dama i 
done to the ftiip, the alTored may' 
abandon 221 

It is not a lofs wUhin the policy, lor 
which the alfurcd can abandon, and 
recover as for a total lofs of cargo, 
that the port of deftiuaLion has been 
Ihuc by order ol the enemy againlt 
fhips of the nation to which 
inlurcd belongs. 

If a Ihip, finding her port f 
Ihut, fail back for her ' 
without intending to 
voyage infured, the d 
difeharged. J 

Wher^. ' frei^ ’ 
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Eleftion to abandon, when to be made. 

Page 239. 

When notice of abandonment ot a car^ 
go muft be given, to render the un- 
derwriters liable for a total lofs. 1 g6 

Notice of abandonment necefTary, 
though the ihip and cargo had been 
fold, when notice of the lofs was re- 
ceived. 240 note (a) 

jiiSion* 

.A6lion of ajfumpfit may be maintained 
by owner of fhip againil owner of 
part of the cargo, to recover propor- 
tion of general average. 179 note {a) 
a£lion on the cafe lies again 11 an 
agent for not having infured agree 
ably, to the orders of his principal. 

404 note {^) 

The only difference between this aftion, 
and that on the policy againft the un- 
derwriters, confifls in form : for the 
plaintiff is entitled in this a6lion to 
recover the precife fum he ordered to 
be infured ; and the defendant has 
every benefit of which the underwri 
ter could have taken advantage, fuch 
as fraud, deviation, non-compliance 
with warranty, &c. i^/V. 

Such an order to infure mud be obeyed 
in the fhree following inftances, other 
^ife thisadion will lie. Fird, where 
^ a merchant abroad has cffefls in the 

. bands of his correfpondent he^e. Se 
cond, where the merchant abroad has 
been ufed to fend orders for infurance, 
and the one here to comply with 
them. Thirdly, if the merchant 
abroad fend bills of lading, and engraf< 
^ em an order co iofure, as the term 
• acceptance. ibid* 

ant here accept an order for 
and limit the broker to too 
^ mium, by which means no 

^ n be procured, this a£lion 

ibid. 

for 


aflion mud be debt or eovenanf, and 
they may plead generally. 

«:35; 

When money has been paid by midake 
to be infured, it may be recovered 
back in an action for money had and 
received to the plaintiff ufe. 537 

In order to recover againd a private un- 
derwriter upon the policy, the form 
of a£lion is a fpecial indebitatus ajfump^ 
Jiti founded upon the exprefs con- 
traft. ibid. 

The a£iion may be brought in the name 
of the broker effeding the policy. 

Within fifteen days after adion brought, 
plaintiff, after requed in writing, mud 
declare the amount of ail infurances 
on the fame Ihip. 544 

See title Declaration* 

Adjujiment . 

When the quantity of damage fudained 
in the courfe of the voyage is known, 
andithe amount which each infurer is 
to pay is fettled, it is ufual for the 
underwriter to indorfe on the policy, 
adjuded this lofs at fo much per 
centd* This is an adjudment. 161 

After an adjudment has been figned 
by the underwriter, if he refufc to 
pay, the owner has no occafion to go 
into the proof of his lofs, or any of 
the circumdances. It is co be con- 
fidered as a note of hand. 1 62 

This rule has been fince relaxed and 
explained. 163 

Although anunderwrirer fign an adjud- 
ment, until he adbually pays the lofs 
he may avail himfelf of any defence, 
either upon the fa6ts or the law of the 
cafe. X6; 

At lead, unlefs his attention was par- 
ticu' called to all the circum- 
d* ' e cife, before he figned 

1 06 

' default upon a va. 
's title to rc- 
,tbc amon-* 
the r 

/It 
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total lofi, the infared i$ not oblige a warranty of being an American, 
to refund, if it (liould afterwards tun 473 » (^) 

out to be partial; but the infurr- If a neutral (hip be rellorcd, but da- 
will (land in the place of the infured mages and coils denied to the claim- 

Page i6j ants, becaufe they had not fully com- 
plied with certain French ordinances > 

, . the allured may rt cover for the 

Admiralty* detention nolwitnftanding. 

474. note {a) 

The fentence of a French conful refi Sut if the ground of dec’fion appear to 
dent in a neutral country upon a ihn be not on the ground of not being 

brought in there, is void by the neutral, but on a toreign ordiiiance, 

of nations. ilia, manife(l!y unjulf, and contrary to the 

But fentence procured by captors i^' laws of nations, and the infured has 

country of co belligerent, good. ^63 only infringed iuch a partial law, that 

The fentence of a foietgn Court of Au- ihal! not be deemed a breach of his 

niiralty is conclufive, as to everv warranty, fo as to diicharge the in- 

thing contained in it ; but where the furer. 4-5 

caufe of condemnation of a (hip doe^ The only quedion in all thefe cafes is this* 
not appear to be on the fpecihek did the Court of Admiralty mean to 

ground material to the point in if decide the quedion whether the pro- 

?ue, parole evidence mull be allowed perty belonged to an enemy or not J 

to explain it. 464 if they did mean to decide that quef- 

Thu^ it is not conclufive co (hew that a tion, though tht^y may have decided 

ihip was not neutral, unlefs u appear- erroneouflv, it is conclufive evidence, 

ed that the condemnation went on that the warranty is not true ; and 

that ground. ii/d the afTured cannot b^ allowed to con* 

A fentence of fuch a court cannot bt trovert the fiiCt fo cllablifiied. 

controverted collaterally in a civil 4*^4 497 

fuit. 460 Where a foreign fentcrce prouficj to 

If it appear evident chat the fentence proceed on an infratSli’i of treat vjucii 
proceeded upon the ground of the fentence conclufive agiiail warranty, 
property not being neunal, that 486 

conclufive evidence againlt the in Foreign fentence evidence only of whac 
fured, chat he has not com}.died wiih it diredtly allerts in the adjiidicative 
his warranty, and the underwriter is pan of it. ' 49^ 

difehargrd, 469, 470 if the (hip be condemned as prize, and 

Even wht^e no fpecial ground cM con- the grounds of the fentence appear 

demnation is dated, but the (hip is manifefily to tontradid fuch a con- 

condemned as good and lawful prize, clufion, the Court here uill 
the Court here mull confider it as charge the infurers, by d^ ^ 
conclufive evidence that the property the infured has forfeit^ ^ 
was not neutral. 471 lity. 

If a foreign Court condcr'^ 'S neutral as A fnlp warranted neu, 
enemy* s prop rty lo*/ :;ng a lill neutrality, if a 

of the crew rtqui '^ nch or- conde*^ ' her on tl/^ 
dinance, and ^ '/ite\ 

naithin tjr 
tween,;" 

. V cooclj 
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jigtnt. 

Wl'.ere an agent is proved to have had 
authority to fubfcribe ihc policy* 
lhall be prefuRied to have authorit 
to fign the adjudment. Page 162 
Wherever there has been an allegation 
of-falfchood, a concealment of cir 
cumHanccs, or a mifreprefenration. 
it h immaterial whether it be the a^: 
of the'perfon himfelf who is xntereit- 
cd* cr of his agent ; (or in either cafe 
the contrail is foun ed in deception^ 
and the policy i& consequently void. 

276. 278 

This lulc prevails, even though the ad 
cannot be at all traced to the owner 
of the property injured. 276 

Agent not infuring according to diicc- 
lions is liable to an adion. 4c | 

u^iien* See hJncmji. 

Alteration. 

A policy cannot be altered after it is 
Signed, i 

Unlefs there be fome written document 
to fluw that the intention of the par- 
ties was mjlh:ken ; or unlcfs it be al- 
tered by confent of the parlies. j 
Jn li^hat cafes alteration of policy per- 
, fTMUed by 35 Geo, 3, c. 63. p, 37, 38, 
^ 39 - 

Amalfian Code/ 

Some account of it. Introd. p, xxiv. 

Appertienment. 

See Return of Fremiom. 


/ 


Arhi/ration, 

<e of, ip a Policy. 535 
frrivah 


.ontin»' 


Rifk, 


Bat in marine infur4mces, the policy 
may be transferred. 

596, note («) 
AJfumpfit, See A/iion. 

AJfurance. See In fur ante. 
Average^ .General. 

When goods are thrown overboard in a 
Aorm to lighten the lliip, for the ge- 
neral fafetyof the Blip and cargo, the 
owners of the (hip and of the goods 
faved, are to contribute for the relief 
of thnfe whofe goods are ejedV d ; 
this contribution is called a general 
average. 133, 170 

Average and contribution in commercial 
wTi.v-a are fy nonimous terms. 170 
All lofs which arifes in conlequence of 
extraordinary facriftces or expences 
incurred for the prefervation of the 
(hip and cargo comes within the de- 
feription of general average. 170 

Thedodlrine ot average was introduced 
by the Rhodians. 17 1 

Three things, it is faid, muft concur to 
make the adl of throwing goods over- 
board ^legal : ift, "^I'hat what is fo 
condemned to deftrudtion be in cm- 
feqiience of a deliberate and volun- 
tary confultation between the mailer 
and men. 2d, That the (hip be in 
diArefs, and that facrificirg a part be 
neceiiary tor the prefervation of the 
refl. 3d, That the faring of the 
(hip and cargo be owing to the means 
uft'd with that view. But the 2d 
feems to be the only material one. 

171 

To an aflion of trefpafs for throwing 
goods overboard a man pleaded that 
he did it nernis levandre caufd i and 
that o^’ ^-yife the paffengers muft 
have ' ^ The plea was held 

gor .. 172 

1/ * ' Jthc throwing over 

'■'v;c the (hip, 

^ere (hall 


^^ooda 
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property faved from the fecond acci- 
dent fhall contribute to the lofs occa- 
iioned by the former jeitifon* Pagei^l 
The various accidents • and charges^ 
which will entitle the fulFering party 
to call for a contribution ) enume- 
rated. 173 

If goods be put on board a lighter, to 
enable the (hip to fail into a harbour, 
and the lighter perilh, the owners of 
the (hip and the remaining cargo are 
to contribute. ihid. 

But if the Ihip be loll, and the lighter 
faved, the owners of the goods pre- 
ferved are not to contribute. ibid. 
Not only the value of the goods thrown 
overboard mull be confidered in a 
general average ; but alfo the value 
of fucli as receive any damage by 
wet, &c. from the jettifon of the reft. 

ibid. 

If a ftiip he taken and carried into port, 
and the crevv remain to take care of 
and reclaim her, the charges of re- 
claiming and the wages and expences 
of the ftiip’s company during her ar- 
reft, and Irom the time of her cap- 
ture, it is (aid, ftiall be brought into 
a general averjgo, 174 

Not io for ftiilnrs* wages and provilions, 
during performance of a qufjrantine. 

ibid. 

Whether extraordinary wages 
and vifluals, during a detention by a 
foreign prince, not at war, be a fub- 
je£l of average. 174,175 

It feems that wages, f;c. during a de- 
tention to repair, are. ibid. 

So wRere a ihip is obliged to go into 
port for the benefit of the whole con- 
cern, the charges of loading and un- 
loading, and the wages and provifions 
of the workmen hired for the re- 
pairs, are a general average. 175 
Jbiamonds and jewels, wh-* of 

the cargo, mull contra' ;;dinp 

to their value. ’"'77 

Ship provifions* 
fengers, 
a/" 


Nor the wages of the Tailors. Page \ 7^ 
In order to fix a right fum on which 
the average may be computed, ive 
ihould conlider what the whole ihip, 
freight and cargo, would have pro- 
duced neat, if no jettifon had been 
made ; and then the ftiip, freight, and 
cargo are to bear an equal and pro- 
portional part of the lofs. ibid. 

The goods thrown overboard are to bo 
eilimated at the price for which the 
goods faved were fold, freight and 
all other charges being firft dedudled* 

177 

The contribution Js, in general, not 
made till the fhip’s arrival at the port 
ofdifcharge. ^ lyg 

The infurcr by his contrafl engages ta 
indemnify iheinfured againft all lofles 
arifing from a general average, ibid. 
Contribution may be enforced in % 
Court of Equity. 179 

Or an a£lion at law may be maintained 
for it, 179- note (^?) 

Average Lafs^ vide Partial Lojjes* 


Bankruptcy, 

I F the original infurcr become a bank- 
rupt, it fhall be latvful for him or 
his affigns to make a re-afturance to 
the amount before by him infured, 
provided it be exprefled in the policy 
to be a re-afturance. 

The aft was held to prohibit re-aflu- 
ranees on foreign fliJps, except io the 
cafe of bankruptcy or death of the 
firft affurer. jya 

If the infurer, after the writing of the 
policy and before a lofs h’" 
ihould become a bankrupt, 
may pxove his debt und^ 
million,' as if the lofs h 
previous to the bankr 
underwriter. ‘a 
This been hf 
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under the comminion, as if the event 
bad a( 5 tually happened. Page 569 

Barratry, 

It is barratry in the mailer to fmuggle 
on his own account. 41 

The derivation of the word barra- 
try^'* is very doubtful. 1 1 1 

Any a£l of the mailer, or matiners. of 
a criminal nature, or which is grofsly 
negligent, tending to their own btne- 
Ht, to the prejudice of the cimisrs of 
the Jhipy and without their conlent or 
privKy, is barratry. ibid. 

It mud be Tome breach of trull in the 
mailer ex maltfuio, 1 (^) 

There mull be fomething fraudulent to 
conditute barratry 12 1 

It is not necedary, in order to make the 
. infurers liable, that the lofs faould 
happen in the *very a£i of barrairv ; 
for the moment the ihip is carried 
from its proper track, with an evil 
intent, barratry is committed. 

JI2, 119 

But the lofs in conf^quence oi tne adl 
of barratry mud happen during the 
voyage infured^ and within the time 
limited in the policy. 42, 112 

If the adi of the captain be done for the 
benefit of his owners, and not with a 
.^yview to his own intered, it is not 
I barratry. Z|2 

f the owner of the fliip freight it out 
for a fpeclhc voyage, the freighter 
is to be confidered as owner hac 
vise ; and if the mailer commit a cri- 
tninal adl, without his privity, though 
with the knowledge of the original 
owner, it is barratry. 112.118 

f ' ^ers, by exprefs words, under- 
' ^rally for the barratry of the 
'mariners. 113 

,n date a fliip to have been 
l^aud and negligence of the 
is % fulficienc averment 
* rairv ibid. 


So if a (hip take a prize, and, inftead of 
proceeding on her voyage, the cap-r 
tain is forced by the mariners to re- 
turn to port witli the prize, again d 
the orders of his owners, the captain 
is julhfied by nccelTiry ; and it is not 
barratry, becaufe not done to defraud 
the owners. * ‘5 

A Ihip was infured from London ca Se- 
(he was let to freig‘ht for the 
voyage ; Ihe faded from London to 
the Dcn.vns, from thence (be lailed to 
Guernjky^ ^kich njoas out of the courfi 
0/ the voyage. '^T he captain went there 
to take in brandy on bis ouon account^ 
with the knowledge of the original 
owner of the fl»ip, hut not of the feigh^ 
ter for that voyage, 'Fhis was neld 
to be barratry, 116 

A breach of an embargo is an adt of 
barratry in tne mailer, 120 

If the captain cruize for, and take a 
prize, contrary to his owner’s in. 
dructioiiG.it is barratry. ibid. 

If the mader trade with the enemy, 
even with a view to the advantage of 
his owners, this is barratiy. 12 1 
An adl of the captain, ^,vi/h the kuo-w- 
ledge of the onuners of the Jhip, though 
without ihe^privity of the owner of 
the goods, who happened to be the 
perfon infured, is not barratry. 12^ 
If the mailer of the (hip be alfo the 
owner, he cannot be guiiiy of barra. 
try. 127 

The fame rule prei^alls, if he commit an 
adl, which would be barratry in any 
other mader, even though he has 
mortgaged the Ihip. 128 

The onus of proving the captain to be 
owner, lies upon the underwriter, ibid 
If the words m any laixful trade** be 
inferred, (ILl the underwriters are 
anfwer^ble, if the captain comrric 
bar^* ' 'Smuggling on his own ac* 
c; \ 129 

(f * ^mariner, belonging 

Vully burn or 
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tJeath as a fe]on» .without benefit of 
cler^jy. Page 130 

If ihe offence be committed within the 
body of a county, the offender fhall 
be tried in a court of common law ; 
if upon the high fea^, it fhall be tried 
according to the diredions of the 
28th Henry 8, c. i 130, I3I 

It fliotild k*em a lender on bottomry 
Would not be liable for any accident 
ariliiig from the bairairy of the m?»f 
ter. 563 

Bill af Lading, See Ladingm 

Boftomry and RLfpnndentia, 

Botton>r) .is a cout-'cCt. by which the 
owntr of 'j ^hir borrovi ^ inor»cy to 
pnible hiiji 10 i rry »vn the voyage, 
and pledjres tin k c* cr bottom of the 
iliip as a lecurity tor rhe repayment. 

552 

If the fhip lolf, the b:r ler alfj ! des 
his money ; but if not, ho fhall 

receive h , principal Bud the itipu 
hind interell, however it exceed thr 
le/:al rate. ibi^r. 

When the fhip a»id tackle are bro^p-, 
h mie, chev are ' .ihle, as well a*. i.jC 
per loro! the borrower, tor the money 
len:. tbid. 

When the loan i? not made upon the 
vrfTel, hu. upon tl.e^eoo? r, then the 
borrower only is jm/onallj bound to 
anfiver the lonirac^ wno is faid to 
take up money at refponfbntia, ibid. 

In ihis cooftlts tne chief vA^rt^ rence be- 
tween bottomry and rapona^ntia ; in 
molt other refpeda they are the 
Time* ibid, 

Tiicre is a third kind of contrad upon 
the mere hazard of the voyage, with- 
out any incereff in the fliip .CM:.4toods. 

. ' ibid. 

This is prohibited as f V/u 

voyages. 

The borrower o** 
infiire the 
/ andj ' 


All contrads made by any of his Ma- 
jefty’s fuojeds by way of bottomry 
on the fhips of /oreigners trading to 
the Indies are null and void. 

^ Whether an American (hip, fince the 
declaration of American indepen- 
dency, be a foreign inip within the 
flatute ? 954 

Bottomry arofe from the power given 
to the mailer of hypothecating the 
fhip and goods for n^^ccflaries in % 
foreign country. 533 & tb, note (^a) 
But the fhip mu(l be abroad^ and in a 
ftate of nectjftty to juftify fuch an aft 
cf the mailer. ibid. 

This fpecies of contrad was known to 
the Rhodians, 337 

The principle, upon which bottomry 
i^ allowed, is, that the lender runs the 
riilc of Icfing his principal and inie* 
reft ; and there 'ore it is not ufury to 
lalrc more than the legal rate. 558 
If \ contrad were made, by color of 
bottomry, in order to evade the fta- 
lute, it would be ufurious. 561 

The legality of the contrad defended, 

ibid. 

But if the rifle be not run, the lender is 
not i ntitlcd to the extraordinary pre- 
mium. 562. 

The rifles, to which the lender expofes 
hinifclf, are generally mentioned in 
the t ^ndirlou of the bond ; and arc 


ncarlv .he irime ngairft which the un- 
derwriter ill a policy of infurance un- 
dertakes to indemnify. 563 

But the lender is not liable for accidents 
ariflng from the mifeondud of the 
borrower. lA* 

Piracy is one of the rifks w^'* 
lender on bottomry runs, 

If a lofs by capture happen ^ 
recover againft the borre 
But this does not mean a/ 
rary takintr 5 but it nr? 
to ocr'i'*' -^1 lof'^ 
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from the track of the voyage, the 
event has not happened upon which 
' the borrower was to be difchargtt^ 
from his obligation. 5^5 

If the borrower be comes bankrupt aft 
the loan of the money, and before 
the event happens, wS-ch entitle? the 
lender to repavmi nt, ll.e lender ms 
provL his debt uiiJcr the tom-f tfTion, 
as if the event had aduaily happfi- 
ed. -kf‘9 

Bottomry and refpon'^entia may be n - 
Aired, provided it be fpecified to hi 
foch intertfl in the policy. 12, ^70 
Unlefs the uf tge tf ir^idc fanfiions ^ 
different proceeding. i : 

When a perfon injures a bottomry in- 
terefl, and recovers upCiH the bond, 
he cannot alfo recover upon the po- 
licy. 57^^ 

A lender on bottom rv or at re^^poncicr.- 
tia is neither cntiil d to bcin tu of 
falvage. nt.r liable to a v crag*" by tlu* 
law of Englund. i7t?. 564 

It is other Wife' in France ^ and in Den- 
mark, 5^5 

But if a man infure refoondentia mt-- 
reft on a Dantjh flop, and be obliged 
to contribute 10 an average lofs by 
the laws of Ltenmukk, Engltth undtr 
writers are bound to indemnify, ibid I 
^ Whether money may be lent on I 
bottomry, or at rffpcjndemia to an i 
enemy in time of war ! 56^ I 

i 

Broker. 

The broker, by the cudom, is Halde to ! 
be foed by the infurcr for prcmioinp, , 
^ ' "wilhilanding the acknowledge* ! 

^ ' ^y the infurcr, in the polity,' 

• {las rcccivert them. 

'({• may maintain an a^t»on 
ipfured, for premiums 
‘i^acepunt, 34, 3;, 

'rji a lien all u»c puli- 
bar 


CapHire* 

A S between- the infurer and inrufetl^ 
the fhip is to be coniidered as lofl 
by the capture, though fhe be never 
condemned at aP, nor carried into 
any port or fleet of the enemy, and 
the infurer mull pay the vjlue. 

Page lOl 

If cither bcf?rc or after condem nation 
the owner retake her, and have paid 
falvnge, the infurer mull pay the lofs 
fo actually fullaincd. 88 

If the lofs be paid by the underwriter 
before the recovery, he Hands in the 
place of the infured, and will be en- 
titled to the benefits of the reliicu* 
tion. ibidt. 

A capture having been illegal, but the 
chaigfs and delay bein^ great, the 
itifuieJ made a rompromife, hondjide 
for the Iif cration of ihv; fliip ; the un- 
dt'rwriiets were held to be anfwer* 
able for the chargci- of that compro- 
mife. 89 

LJjfore the Hatnte of i^Geo. 2, ch. 37,^ 
which aboli filed wager policies, the 
recapture had a confiderable effeft 
upon the contrad ot inlurance. 9a 
but row the contr id is nor dt all al- 
tered between iniurer and an in- 
fured. ibid. 

The opinions of foreign writers with 
rcTped to captuie and recapture 
Hated 93' 

By the marine law of Fagiand^ as prac- 
ticed in the court ot Admiialiy, it 
was formerly held, that ihep.optTiy 
was not changed U> *is to bar the ori- 
ginal owner in favour of a vondee or 
recap or, till there had been a fen- 
ituce of condemnaiion. 94. iHB 
But row by ftatate this right of the 
oriunal owner, in cate of a recap* 
/uclerved to him for ever, 
y‘ ' vmeiit of Hated falvagc to^ 

j, 95* 188 

’’ 2* th. 37* 

i;|;mined upon 
•r,re in the f • 


.f 
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If the (hip be recovered bc^fore a de- 
mand for indemnity is made, the in- 
iurer is only liable for the amount of 
the lofs adiually fullained at the time 
of the demand. J^a^e loi 

Or, if the (hip be redored at any time 
fubrequent to the payment by the un- 
derwriter, he (hall then (land in the 
place of the infured, and receive all 
the benefict> reiulting from fuch reili- 

* tution. 

See Bottomry^ 

Changing the Ship, 

It being necefifary, except in fom^ fp?' 
cial cafes, to infert the name of tne 
(hip on which the riik is to be ran 
in the^ioiicy, it follovve as an implied 
condition, that the infured (ha^i nei- 
ther fuhditutc another fhip iur that 
mentioned in the policy before the 
voyage commences ; in which cafe 
there would be no contradl at all ; nor 
during the voyage remove the pro- 
perty infured from one (hip to ano- 
ther, without confent of the infnrer, 
or Without an unavoidable neceflity. 

3^3 

If he do, the implied condition is 
broken, jr.<i he cannot, in cafe of lofs, 
recover againfl the underwriter. Hid. 

The (hip on which the ri(k is to be ^run, 
forms a materid part of the contraft. 

ibid. 

The opinions of Englijh mercantile wri- 
ters, and of foreign authors flated. 

383* SH 

Exprcfsiy held in England that the in- 
fured, except in cafes of real necef- 
fity, have no’ right to change the 
bottom of the (liip ; for when an in- 
furance is made cn a fpccific’’ * ^'p, 
and the infured, without f,V t 

of the underwriter, chaj * 
he has not kept his p 
tradl. 


<J4S 

Comimncement of the Rijko 

On the goods, it is ufuaMy/rosw the load* 
ing ; on the (hip, from beginning 
to load, Eage zj 

On a policy, at and from Bengal to 
England** the ri(k commences from 
the firft arrintal at Bengal, 5 1 

So at and from Jamaica to London, 5 a 

Compa/s (A/ur/W; ’i.) 

Invented by a native of Amalfi ; and it 
contributed greatly to the revival of 
commerce. Introd. xxit. 

Coin. 

Whether infunblc as goods, 2y 

CemniiJJion, 

Whether commi (lions of a conHgnee of 
the cargo arc iiifurable. 355 

Concealment, fee Fraud, 

Ccr.dem nation, fee Admiralty, 
Confent, 

A policy previous to the damp duty on 
policies might have been altered by 
confent, even after it was figned. 3 

Con/olidation Rule, 

For the hi (lory of the confolidation rule 
in infurance caufes, fee the Introduc- 
tion » page xliii- 

ConfruBion of the Policy, 

A policy mud always be conftrued as 
nearly as podible, according to^ 
intention of the concra6ling ir 
and not according to the flrifl 
ing of the woeds. 

As policies are to be liberally^ 
whatever is done by the n/ 
ufual courA **ods rer^' 

^of>> 


\ 
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A policy on a (hip generally from to 
B. was condrued to mean till the fhip 
was unloatied. Page 40, 41 

But if it contained the ufual words “ zi// 
moored iwntyj'our hours in Jafety 
the infurers lhall be anfvverable for no 
lofs that does not happen before the 
expiration of the time. 41 

Even though the lofs was occailoned by 
an committed during the voyage 
infured. ihid. 

If a (hip be infured foriix months, and 
three days before the expiration ol 
the time, receive her death’s wound, 
but by pumping is kept afloat till 1 
three days after the time, the infurer | 
ia difeharged. 43 i 

The lofs mull happen during the con - 1 
tinuance of the voyage, or within 34 
hoars after her mooring at the port 
of defti nation* 4.) 

Under a policy containing thofe words, 
the underwriters were held liable for 
a fubfequent lofs ; becaufe the cap* 
lam the very day on which the fhip 
arrived at her moorings, was ferveo 
with an order from government to re* 
turn in order to perform quarantine ; 
and therefore the (hip could not be 
faid to have moored 24 hours in 
/afity, although (he did not go back 
for feme days. 

]ii*a policy upon freight, if an accident 
prevent the (hip from failing, the in- 
fured cannot recover the freight, wV\e\i 
lie *wcuid ha^e earned^ if fhe had com 
pleted her voyage. 46 

i^ut if the policy be a nseshed policy, and 
part of the cargo be on board when 
' foch accident happens, the infured 
y recover to the whole amount. 

* ihid. 

from (Irefs of weather, is in a 
^ condition, and goes to the 
'^oiace to refitr it is to be con 
^vthefam^ '**Ht,as if (he had 
‘ * -.Dlace^f- 


When an infurance is at and from,"** 
the (hip is protected during her pre» 
paration for the voyage ; but if all 
thoughts of the voyage be laid aiide. 
the infurer is difeharged. Page 51 
Where there was an infurance on the 
outward and homeward bound voy- 
age, and the latter ran ** at and from 
Jamaica to London it was held, 
that the homeward ri(k began when 
the (hip moored at any part of thcT 
idand, and that there the outward rifk 
ended, and did not conrinuc till (he 
came to the laft port of delivery. 53 
This cafe confirmed as to a policy on the 
Jbip, but the outward rifk on goods 
continues till they are landed. ihid» 
In condruing policies, the Jlri^um jus 
or apex juris, is not to be the rule, 
but a liberal condrudlion to be 
adopted, and the ufage of the trade 
called in to explain any doubts. 34 
Thus in an infurance on goods from 
Malaga to Gibraltar., and from thence 
to England or Holland, the parties 
» having agreed tJNat the goods might 
be unloaded at Gibraltar, and re* 
(hipped in one or more Britijb (hip 
or (hips, and it appearing in evidence 
that there was no Britijh fliip at G/- 
hraltar, but the goods had been un. 
loaded aird patxr.toajioreflstp, (which 
was always confidered as a ware- 
houfe), the infurers were held to be 
liable (or the lofs of thefe goods in 
the (lore (hip. 53 

A (hip was Infured from London to any 
place beyond the Cape of Good Hope, 
The (hip arrived in the river Canton 
in China, where, in order to be heeled 
and refitted, the fails, &c. were taken 
ou', and lodged in a hank faul, on an 
id^nd in the river (which was proved 
ufual, and beneficial to all con<? 
f \ the underwriter was held 
the lofs of the (ails by fire, 
hank faul, 

X‘»me of underwfit* 
^oofideraiiar^«„V;^r 
twi. and r 
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fs underflood to be referred to by 
every policy. Page ^7 

If a (hip be driven a mile on (hore by a 
hurricane, or be burnt in a dry dock» 
while repairing, the infurer is liable. 

ihid. 

Every underwriter is prefumed to be ac- 
quainted with the pradtice of the 
trade he infures. ^9, 605 

General rules for confiruflion of policy. 

’ 62 

When a man infures one fpecies of pro- 
perty, he cannot recover damage oc- 
cafioned by the lofs of a fpecies of 
property different from that named 
in the policy. 69 

Under a policy u/en the Jhip^ or upon the 
goodsf the infured cannot recover ex- 
iraordinary nuagts paid to the feamen, 
or pronjifions expended, during a de- 
tention to repair, or a detention by 
an embargo. 69, 70 

Nor is the underwriter on goods liable for 
the freight paid by the owner of the 
goods to the proprietors of the (hip, 
where the goods were partially loft. 

70* 7 » 

In the conftruflion of policies, the lofii 
muft be a dire^.aiid immediate^ con/e- 
quenst of the peril infured, and not a 
remote one, in order to entitle the 
infurer to recover. 77 

In the cnnftrufiion of a policy upon 
time, the fsme liberality prevails as 
in other cafes ; and an attention to 
the meaning of the contrading parties 
has always been paid. 79 

In an infurance at and from Li^verpool 
to Antigua^ *with Uherty tq crui/e fix 
nsiteks ; it was held, that this meant 
a coooed'ed portion of time, and not j 
a defulcory cruiiing for, fix weeks at 
any time. ibid, 

Q/ ihtConfiruQion of Raft P :ir, 

fee Eqfi India 


Of the ConftruQion of Lojfet hy Detention^ 
fee Detention, 

Of the CoufiruHion of Lofies hy Barratry t 
fee Barratry, 

Confular Scntencesp fee Admiralty* 

Continuance of the Rijk* 

On the (hip till her arrival at the port 
of deftination, and till (he has been 
moored 24 hours in good fafety for 
the purpofe of unloading. 

Page 27 # 5 » 

On the goods till they are fafely landed 
at the port of deftination ; which in- 
cludes the carriage in the (hip's boat 
to the (hore, but not in the boat of 
the owner of the goods. 27 

If a policy be general on a (hip from A* 
to B, the underwriter has been held 
anfwerable till the (hip is unioaded. 

41 

But if it contain the ufual words till 
moored 24 hours in fafety the in* 
furer is liable for no lofs that does not 
happen before the expiration of chat 
time. ihid* 

Even though it be occafioned by an a£t 
done during the voyage infured. ihid. 

if the mailer, during the voyage, com* 
mil an aft of barratry by fmuggling, 
and the (hip be not feized till near a 
month after her arrival at the port of 
deftination, the infurer is difchareed* 

ihid. 

If a Ihip be infured for fix months, and 
three days before the expiration of 
that time receive her death’s wp*' 
but by pumping is kept af| 
three days alter, the infurt 
liable. 

But the (hip cannot be fa| 
moored 24 hours in fafety* 
very day^" Sj:h (he, 
m(^rjr 


P/tbi Cot^rur* 
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Contraband^ fee Frchilited Goods. 
Conirihuiion, fee A^ucregt^ Getter aL 
Convoy. 

If the Infured warrant that the vefie) 
ihall depart with convoy« and Hie do 
|iot ; tnc policy is defeated. 

Page 442 

A convoy means a naval force, under the 
command of that perfon whom go> 
%ernin.ent may happen to appoint. 

.^42, f44, 454 
And this, whether goveri.ment pleafes 
to appoint a relay of convoy from 
place to .place, or a convoy to a given 
i ode and no farther. 454 

So what is a convoy is governed by 
uikpc. 456 

V/here a fhip put herfelf under the di- 
rrftion of a man of war till ihe fhould 
jryin the convoy, which had lelt the 
kdoal place of rendt^vous before (he 
arrived there, it was held not to be a 
departure with convoy, although (he 
in iadi joined and was loft in a ftorm* 

443 

.AliUKyif the lingle fhip be a p.sit of tnc 
convoy, 446 

^ Whether failing orders from me 
commander in chief to the particular 
fhip 5 are neceftary to coniiitute a con- 

,voy? 444» 44S 

This feems now to be fttded in tnj af- 
firmative. 446 

A convoy appointed by the admiral, 
commanding in chief upon a fiation 
' abroad, is a convoy appointed by go- 
'>imenr. 448 

with convoy from the ufual 
'Vif rendezvous, as Spithead for 
‘^rt of London, is a departure 
wiihin the meaning of 
’>irrintv ' - 44r 

'•'ncjrall^ - 


So held where a (hip was feparated frqm 
her convoy by ftorm, and by ftorm 
prsver^ed from rejoining it, and was 
loft. Page 452 

Even where the fhip has been prevented 
by tempe.^uous wxather frem joi.^ing 
the convoy, at leaft fo as to receive 
the orders of the commodore, if Oic 
do every thing in iv r povve/ to eft’eCt 
it, it ihail be deemed a failing v/itl\ 
convo^. 4^7, 

Otherwife if the not joining be owing 
to she negligence and delay of the 
captain. ^144 

Ships belonging to Gsrat Britain niuft 
now fail with convoy, except in par* 
ticular cafes, 456 

What defeription of (hip is exempted 
from the above regulation. 458 


Is a general expreftion in the tnemoran- 
dum at the foot of the policy, und 
has been held to include peas, leans 
and malt. 149 

Court. 

The proper court for the trial of qaef- 
lions relative to pcO-cies of inlurance 
is a court of common law. 532 

Courts of cq.jtv have no jurifdii'tif^ 
over fuch q.ieltion^, iltd. 

If ind#"edib^ truftee in a policy of infu- 
rapce aCfuailv refufe his name to the 
eejiui qut truft in an aCiion at )a\v« that 
may be a ground of application to a 
, court of equity* 534 

So alfo an application mav be made to a 
court of equity for a cemmiftion to 
examine witneiTes rcfidir.g abroad. 

ibid. 

allowable, where fraud is fuf- 
/ ^ .to apply to equity, in order 

' a difclofure of circum- 
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the court of common law of its junf- 
diflion, unlefs a reference is in fad 
made, or is depending. Page 535 

Court of Policies of Infurance^ 

The hiftory of its origin and decline. 

Intrqd. xli. 

Cruife. 

fi liberty to cruife fix weeks mean? 
to give a permiffion to cruife for fix 
fuccejfive ^eeks^ and not a defuUory 
cruiiing for forty-two days at any 
time. 79 

Cnfades. . 

They contributed to the revival of 
commerce* Introd. xxi 


D^/e* 

T H£ dayj month, and year, on 
which the policy was executed, 
muft be inferted. 35 

Declaration. 

In order to entitle the infured to reco- 
ver expences of falvage, it is not ne- 
ceiTary to Hate them in the declara- 
tion, as a fpecial breach of the po- 
licy. ^ ^ 189 

T'hus, in a declaration on a policy on 
goods, It Hated that the Hiip fprung 
a leak, and funk in the river, whereby 
the goods were fpoiled. Lord Hard^ 
*wicke held, that under this declara- 
tion, the plaintiiFs might give in evi- 
dence the expences of falvage. 189 
A declaration on a policy of iofurance 
muH fet out the policy, and aver 
that it was fignetf by the * ' ^dant ; 
and that, in confiderat’ pre- 
mium, he undertor' :fy 

the infured* 

Thededaraf* 

* tereft of 
• ^ 'tild n 
■Ml 


To aver that the lofs happened by the 
fraud and negligence of the mcfler is a 
fuflicicnc averment ot barratry. 

Page 53S 

In a declaration for a iotaU the infured 
may recover fer a partial lofs. 539 
Though the plaintiff appear in proof 
to have a burger intercHthan is aver* 
red in the di claration, yet he is en- 
titled to recover. 542. ib. note (a) 
The general iffue, non ajjumpfity is the 
ufoal plea, except in the cafe of the 
corpora tiotis, to a declaration upon 
.policy. 545 

I The drclaratio.i need not flate the clauie 
in the policy to refer difputes to ar- 
bitration. 53; 

Defttnaiion^ 

DeHination of the (hip muft ber fiated 
in the policy. 26 

Detention. 

The undenyriter, by exprefs wordi^ 
undertakes to indemnify againH all 
damages ariQng from the detention 
of kings, princes, or people, ipa, 105 
People means the governing power of 
the country. ibiJ^ 

A detention is faid tp be ^0 arreft or 
embargo in lime of war or peace, laid 
on by the publick authority of a Hate. 

ibid. 

In cafe of an arreff or embargo by a 
prince, though not an enemy, the in* 
fured is entitled to recover againft the 
infurcr. ibid. 

In cafe of detention by a foreign power, 
which in time of war may have fei'* 
a neutral fhip, in order to be f 
for enemy’s property, xh 
confequent thereon muH > 
the underwriter. 

But a detention for non-pr 
toms, or (or n^vigatir 
laws “''untrie 

■ 
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oFtbc country where the (hip loads. 

I J06. 

Mri/ijb underwriter not liable lor da- 
mages which owner of foreign vcf- 
fel may fuilain f^om embargo laid by 
Britifi government on foreign (hips. 

IC9 n. 

But where thealTured is a fobjedof this 
country » he may recover again ft a 
Britijh underwriter for the lofs fuf- 
, lained by> the detention of (he Britijh 
govcrnmenu ihid. 

jimerican citizen cannot claim from 
Bnglijh Underwriter, for lofs occa- 
£oned . by cfubargo of Amrican go- 
verninent. 609 

If an American confignor infores in 
England from bis own country to 
this# and the (hip is detained by an 
embargo there> ^t.Eugli/h zon^gnte 
cannot Recover upon the policy in re- 
fpe£i of the advances he has made | 
upon the cargo to the confignor* 

Jiidm 

Before I'the infured can recover in cafe 
■I oFd0tentibn> be muft abandon to the 
WnreMvhsItever, cktms he may have 
fo^the^peppeity infured« 109* 1 10 
The time,, within wbseh the abandon- 
i flient muft.be made in fuch cafes was 
. lately .a^ertained in England 

^ s hy any pofitive rule. ihid, 

aA detentibn^ by particulfir ordinances, 
’* . .ovbkh contravene, or do not form a 
t. ' «ptrt of the law ,of Rations, is a rifk 
t mtfatn » policy of ihfiirance. 

' ^ ' .r : - 499, 500 

' Pevidfhn ^ 

^derilood^to mean a voluntary de- 
*0, withont nt^^y or any rea- 
the regular and 
arfct;^of,|he,fe voyage 
387 
voyage is 
. * ''eraarc dif* 


It 18 not material, whether the lofi be or 
be not an a£lual confequenCe of the 
deviation for the infurers are in no 
cafe anfwerable for a fubft'fiucni lols* 
in whatever place it happen, cr to 
whatever caufeit may be attributed. 

• . . 

Meither docs it make any diftcrctice 
whether the infured was or was not 
confenting to the deviation, ihtd. 

A (hip being infured from DunUrk to 
leghorn, comes to Oovir for a Medi^ 
Urranean pafs ; and it was held to be 
a deviation* , 

If the mafter of a,«|(|iel put into a port 
not ufual, or ftay^an unufual time, it 
is a deviation. ihid. 

The time a (l>ip is detained in port 
for neceflfary repairs, the infurance 
being at and from, is not ,lo be con- 
fidered unnece(fary delay^^«jrp. 0^ to 
avoid the policy. ^ 38S 

Held, that where there is a policy on 
goods granting leave to and flay 
at a place, that confers no privilege 
on the affured vq break bulk tnere. 

ibid* 

But an infurance on Jhip and freight is 
not vitiated by the (hip taking in 
goods at a place into which (he was 
forced by necelTity, although there 
was no liberty to trade given by the 
policy. ^ 389 

If feveral places are named in the po- 
licy, the (hip muft. go to tho(e places 
in the order in which they are named, 
uolefs fome ufage, or feme fpecial 
I fadts be proved to vary the general 
( ' rule* 393 

I An infurance from A* to C* i 2 ^ and 
I E, means a voyage to hU or any of 
i the places named ; with ihia rcfervCf 
that if the (fajp goes to more than one 
of rhefc places, (he muft viftt them in 
; ’ deferibed in the policy. 

*>e but for a fingle sigb^ 
^atal. 59|t396 
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meeting with a prize ; It was held a 
deviation. Page 396 

But if a merchant ihip carry letters oi 
marque, ftie may eibaje an enemy, 
though flie may not cruize, without 
being deemed guilty of a deviation. 

iiid- 

Liberty given to a merchant (hip with 
a letter of marque, to chafe, caplurt, 
^ and man prize$ does not juftify her in 
tying to for the purpofe of protefting 
a prize as a convoy into port* 397 
^ Whether, in cafe of an infurance 
of merchant (hip nvith or without let* 
ters of marque, me may chafe vefleU 
for the purpofe of capture, provided 
the original purfuit commences from 
a point in the courfe of the voyage I 

ihid* 

Liberty to a merchant fhip to fee prizes 
into port, does not authorize her to 
ita^ till they receive necelTary re* 
pairs, which they could not other^ 
wife procure. ^ 398 

The dotlrine of deviation is applicable 
to an infurance on freight, 399 
Wherever the deviation is occafioned 
by abfolute neceifity ; as where the 
crew forced the captain to deviate, 
the underwriter continues liable. 

ibid. 

The jafiifi cations fora deviation feem 
to be ihefe ; to repair the veflel : to 
avoid an impending ftorm ; to efcape 
from an enemy $ or to feck for con* 
voy.^ 400,401 

If a fliip is d<*cayed, and goes to the 
neareft port to refit, it is no devia- 
tion. 401 

Whdirever n Aip, in order to efcape a 
florm,.goes out of the dired courfe : 
or, w&n m the due coutfe'of the 
voyage, is driven out of it by ftrefs 
of weather $ this is no deviation. 

4oai 493 

if a ftorm drive a (hip out of ^^5001 ' 
of tier voyage, and (ho do tl ^ 
can to get ~ 


procure medical afl^atiee For the 
capuin and crew^ tft aiTured moft 
fliew that the (hip was flipplied with 
fuch medicines and inftrumcDts at 
were likely to be neceflary in the 
courfe of the voyage. Page 408, 409 
A deviadon may alfo be juftiBed, if ^ 
done to avoid an enemy or to feek 
for convoy at the place of rea» 
deavout. Page 4O9 

A (hip was tnfured from London to Gif^ 
rattar, warranted to depart with con*- 
,voy. There was .a convoy appointed 
for that trade at ^pithead, but the (hip 
was toft on her way thither. The 
court held that the ihip was protefied 
by the infurance to a^aoe of general 
rendezvous. ibid. 

Where a captain juftiBes a deviatiolfbf 
the nftge of a particular tradci there 
muft be a clear and eftablUhed nfeges 
not a few vague inftances only, . 41 1 
Wherever a (hip does that, which is for 
the general benefit of all parties con-* 
corned, the afi is as much wtcbtn the 
rpiritof the ppKcy as if it had beeh 
exprefled ; and in order to fay whe- 
ther a deviation be jeWiable or no% 
it will be proper to attend to the mo- 
tives, end, and confequeocei, of the 
a^, as the true ground of judgment* 

rf/V# 

It has been Acid, chat if a Ihip deviafo 
from neceflity, the (hip lAuft purfoe 
fuch nstyaga af neerfjuy in the diteft . 
courfe, nm in the ihorteft umc^ pofj^ 
fible, otberwife the underwriters will 
be difchargtd. r&/. 

In Inch a cafe ootUng more muft be 
done than what the neceffity 
quires. 

Even in an iniarehce on a trading foy^ 
ag^, fuch trade moft be Carried oft 
mth ufual lod rcafosabte 

Adeviition 
cijrj ed inm cBftAs' 

' • 417 
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farer n difebarged, though the loft 
fhoLild hapjiSb before the dividiitg 
' •point of *he two voydges. Page^i^ 
But wh^re the ftrmim of the voyage 
conUAtt:r ihe an intention to • 

to an intermediate poitg though tha* 
iotertion ihnuld be formed previo- s 
to the i])ip'd failing* will not vitiat. 

^ till ad'lual deviation. 4.'. 

^ See alfo 420 note ( ii) 
As it is fettled that a men intention to ete 
nftnte will iiot vacate the pcHcy, it 
iolloivs 88 a cenfequenret and ba& 
‘ been fo that whatever damage 
ha^pena before adlual deviatiuDj. falKs 
upon the underwriters. 42 i 

Subjt^i to the. rules already advance*!, 
dcVJRticn or rot is a quelUon' of fa^'t 
to be decided according to the cir- 
cumitancea oi the caie. iSitt. 

-In cafes of deviation, the premium ; 
not to be returned. iina. 

Do title In/urance* 

It t$ where the fame man is to 'receive 
' twofums inflead Of one; Or the fame 
^ fom twice^over, for the fame lois. hy 
. jeafon of bis having made two mfu. 
t ranees upon the fame property. 573 
Difference between a re-affurance and 
a double ipfurance. itiei. 

Where a man makes a double infurance 
‘be may recover his lofs again ft which 
r fet of underwriters hepleafes ; but be 
cdii recover for no more than the 
' amount of his lofs. 3 74 

But when one fet of jphderwritcrs pay 
the lofs, they;may call upon the other 
^ tinderwriien tib contribute in proper- 
H «. tion to the ferms they have iulored. 

But though adonbk {ufurance canno; be 
’ foi^as to enable a 

lolyecpver atjwo-fold fatisfadlion; 


not» fully confidered from 

376 to 

If (he fame man for his uwn account, 
though not in hu own name, tnfures 
doubly, it is Itill a double infhtance. 

' . . 

The laws of foreign countiics, upon 
fubjedt of double inlurancc, are fir 
from being uniform. 381 




India E^oyages. 

H£ uiage ^ f t aae wi:h rcfpcdl to 
rhfie vi;yag<fs h^*- »:>ejn nioic no- 
torious than *n ifn> other, the qu.f- 
tts^ri iiaving more frequently occur- 
r«-d.. 64 

I he charter-parties of the India Com- 
pany give leave to prolont; me 
iUy in India for a year, and it is 
cimiiion by a new agreement to de- 
tain her a year longer. I hL* words of 
the policy too arc very general wiih- 
ou; limiC'iuon of time or place, ihid, 
Taefe charter-parties arc fo notorious, 
a^ld^ the conrfe of the trade is lo weli 
known, that the underwriter is al- 
ways liable for any intermediate 
voyafc C, upon which the fliip may be 
fent, while in Indta^ though not cx- 
prefsly mentioned in the policy. 

<54, 67 

In an infurance “ from London to Ma-> 
** dras and China, with liberty 10 
** touch, ftay, and trade, at any ports 
or places whatfbever,*' the fadts 
wefe ; that when the fhip arrived at 
Madras, fhe was too late to go to 
China that yesrj upon which 
fervt by the council to Bengal to feteh 
rice» which voyage fhe perftiftned 
ODce^ but in the fecond attempt fhe 
was loft4 Tbeinfurers are anfwereble 
on account of the ufsge. 66 


^ vhthjmfvp^djli^ infore vafi- Hoivcver, the panics may, by their owa 
thing, !‘%g^emeftts preventv fuch buitude 
to '^e whole v^lue ; , 68 

^ exprefs wprds^ 






f 
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InAiranee on a voyage andercaken in 

contravention of the rights of the£^ 

' tm^ia Company, is void. Page 308. 

How their rights arc afFeilcd by the 
treaty with America,- 309 

EleSiion, 

£le£tion to abandon^ wheA to be made. 

238,239 

Notice of abandonment mail be given* 
though the (hip and cargo have been 
fold, 240 

Embargo, 

An embargo is an arrefl laid on (hips or 
goods by public authority, to prevent 
fliips from putting to fea in time of 
war, and lometimod >\(o to exclude 
them from entering our ports* 

. IC3, ro4 

^ Whether a prince in time of war 
may make ufe oi the^.elTels he finds 
in his ports, to affill him in carrying 
on war ? 104 

Extraordinary wages paid to the feam^m 
during an embargo, cannot be rfco» 
vered agaia>ft the iniarer on the Jhip, 

7*1 

The king of Gnat Britain, in time 
war, may lay an embargo on (liip- 
ping in the ports of his kingdom 
^ Whether he may do it in time of 
peace ? 104 

i^fWhether, if an embargo be laid on 
by the government, and a lofs 
enfue, the underwriters are liable ? 

106, 107, 109 note (a) 

The fubje6i;s of a foreign Hate cannot 
recover againll an Englijb under- 
writer for a lofa oecafioned by an eni* 
bargD» or other adi of their own go- 
veroment. 609 

And if the fpreign ' tonfignor cannot 
recover, becaafe thf tofs tS'dccafion- 
ed by the aAs of his own got 


a voyage prohibiteJf bv an embargo, 
fuch an infurance is void, Pa^t 3 1 z 

Enemy, 

The qoellion whether infurances.on ihe 
property of an enemy art politic, 
coniidered. t6, $20 

Such infurances are contrary to the biw 
of England, ibidm 

Trading with an enemy in time of ac« 
tual war without the king’s licence, 
is abfolutely illegal. 3^6 

But the licence may be qualified, and 
non-compliance with the requihciuns 
of it will vitiate the policy, 317^ 
Wliac is neceffary to be in a plea 

uf alien enemy, note (a) 

Evidence, 

Opinion of witnefTcs is not evidence. * 

80, 260 

The onus of proving the captain to be 
owner, fo as to get rid of a charge of 
barratry, lies upon the underwriters. 

, *^7 

A pehey will not be fet afide on the 
ground of fraud, unlCfs it be fu/iya^nd 
fatisfatlorily proved, and the burthen 
of proof lies upon the perfOn wilhing 
to tak^advant3|;e of the fraud. 282 
But poiitive and direSi proof of fraud is 
not to exposed $ and from the na« 
tare of the thing circumBantial evi- 
dence is all that can be given, ibid. 
The nature of circumHantial evidence 
.confidered, 283 

The fentence of a (oreign court of Ad- 
miralty is coiielufive, and binding 
upon all the world, as to every thing 
contained in it ; cannot be in- 
troverted colljter^y a civij fuit^, 

, v ,, , ^^, ^66 



firft piece of evidefttea ta foppdrt 
fi o^ofof 
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,NO' |>arok evtdeice t>f any agreement 
fllall be admitted# which teadt to 
Conrradidl the written policy. Pagei ^6 
The infured maft' alfo prove his in- 
lercH in the thing infured, by a pro 
;dt^i 0 n (C^f a)l Ae tifiial documents; 
bifis of late# bil!s of parcels^ bills cf 
lading, lec. 

'Capeaiii^s proUllr delivered by the br^* 
ker to the afftiters to get the lofs fet 
tied is not evidence for the defend 
ant. ■ 547*548 

Nor a fentenep of condemnation for 
floh-tedWQrrtHinefi altar a furvey of 

* thb fii 6 t 8 ftated in it. 54f* 

A man b^vtng^ purebaied gbodi abroad. 

* in '^^er -to prove hie wMeft', pria. 

doced a bill of parcels with the re. 
eeipt of the feller to it, and proved 
his hand ; it held to be fulficir'nc 
evidence. ^ 

Tl^e muft jpfpve thet a lofs has 

happened by the' very means dated 
in the deelaratioii. tStW 

Sot where the lofs is averred to be by 
periti of the fea, it is aliowable to 
. V ^gfina' the capeoce of-^lho' falvage in 
ehidfOee npoo foob n dfclaraiion. 

551 


‘Per&nsconvi^ied of dealing goods from 
a diip wrecked, or in dilirefs, or of 
obdrulSiing the efcape of any perfon 
from a wreck# or of putting ouclalfe 
light! to lead fuch ihip into danger, 
diall fuder as felons without beneht 
of clergy. Page 1H4. 

Where goods of {jnall value are dolen, 
wiihottc any circumltances of cruelry, 
the offender may be indidpd for petty 
larceny. * ii/d/, 

Perfbas, in wKofe cuHody fhip-wrecked 
goods are found, not giving a facif- 
fadtory account, (hall be committed 
to the common gaol for fix months, 
or pay treble the value of fueb 
goods. iMm 

Goods offered to fair, fufprAed of be- 
ing di p-wrecked» (hall be dopped, 
and the perfon io odering them, and 
not giving a fati^f^dory account, 
diall be committed to the common 
goal for dl months, or pay treble 
' the value of fuch.good^# itid, 

Perfonsconvidfd of afiaukic^ any ma- 
gidrate or officer, when in difeharge 
of his duty, refpeaing^^.the preferva* 
tion ^of any (hip# vefle), goods, or 
ede^«, (hall be liable to tranfporra- 
tion for feveo years, iSH 


Fa3er* 

T he lien wbkb H f«A >1* has upon 
,tbe goods of his principal, js fuch 
' id imiftii as' will eotM# him 10 re- 
dvUivr bn i general policy 00 goods. 

/'V _ ’ ,, , *3^37? 

"--‘Wfajy. ;■ 

t bwa|> bprp* bir deftroy t 
- "irejn^ce of this own- 
Wr«|»ni 

: faH|i.ii«i#oo. or of n« iu> 
“ * l!^.^J»i‘h0Ht the be. 

- oac^ .be>* 



Fin [in/uranit agtiin/t) 

If a contraft, -by which the tefiirer an. 
dertakcf, io confideratkm pre- 
iMum, to fntUmnify the ioAired 
a^unft tkll lelfei. wbicb he mejr fuf. 
tein in bifboiife wr goodr^ mean, 

of fire, within the time iimiteii in^ 
the policy. ■ . / 587* 

’I'be JMjam AlTarMce Pompeny Insert 
• clanie in . theit prpptdel*. i!!l .which 
they deeUte. th>t they 4b. 0^ hold 
theniclvea liahle.. for -any demKo }>7 
. fiio,flcc8iion«d.J»yMjitTn^^^|!^« 

, >'Miemy, o» any atilitety v werped 
'• '■"••wbatfhnKee.v > 857 

■ ^Idji tllit iho 

\ rrhm IaIji 
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words addt ** cMl eomm^thni** it 
was held that the company, under 
thole Words, were exempted 
loiTifS occaGoned by rioters, who rofe 
in the year 17S0, to compel there* 
p%al of a ftacuce, which had pafTed 
in favour of the Roman catholics. 

Page Sgi 

When a lofs happens, the inlurco muG 
give immediate notice of his lofs ; 
and as particular an account of the 
value, &c. as the nature of thecale 
will admit. ,He mull alfa produce a 
certiGcate of the minifter and church- 
wardens, as to the character of the 
lulFerer, and their belief of the truth 
of what he advances. 594 

This certtGcate is held to be a eondmon 
precedent to his right of recovery^ 

595. note ttf) 
In infdrances againft Gre, cne lofs may 
be either partial or total. 59^ 

Thefe policies are not in their nature 
aflignable; nor can the intcreft in 
them be transferred |;^ithout the con- 
fent of Che ofHee. iSid. 

When any perfon dies, theJntereG Hiati 
remain to the heir, executor, ot' ad« 
minillrator, refpydtively, to whom 
the property infured belongs; pro- 
vided they procure ihcif right to be 
■ indorfed on the policy, or the pre. 

mium be paid iu iheir name. 596. 
It is necrjfary^ the party injured fhould 
have an intereft or properry in the 
houfc infured, at the time the policy 
is made but, and at the time the dre 
liappens; and therefore, alter the 
laaie ihehoufe U expired j. the in- 

forhd’s afligmng the -policy does not 
"bbliga th«infurer$ CO make good the 
lofs to the affignee. ihid. 

The premium Oponebrnmontofurances 
is two ihiflingt pir for any fum 
not exceeding' 1000/. and half a 
crown from looo/* upwards. » < 5 ca 
Balides which there is e duty to fio- 

vernfflfent of prr rww. 

This ux does npt extend 



If 


made, there would 1, Bretom of 
premium. Page 603 

Fraud vitiates this fpectes of contra^,. 

iUd* 

Fire 

[f the captain of a {hip voluntaftf^ bum 
her to prevent her from falling into 
the hands of the enemy, ihia lofs 
by /ire within the meaning of 
poHcy, '5t 

Foreign Shipi^, 

• ' ■ - 

Infurances on foreign ftiips yyithout in* 
tereil are not within the lUtW of 
-t9 G$og a. c-jy. ,33 r 

But re^afTarahees oa foreign fliipt are 
voW. 37* 

A fort may be infured tgainft an httack 
from an enemy, for the ^nefit of the 
governor. 

France^ 

An account of its commercia! and^ynfU 
nttme regulations ; and the diftiti^ 
goiibed authors, who have written 
upim the fulyecl of infurancei. 

inuod, xxxii. 


' F^aud* ■ ’ 

Poicksare annulled by theleaft ihi^ow 
of ,, fraud or undue epneeatmenc of 
fa^s. 141 

Both parties are equally bound to dif- 
clofe circumilapces. within their know- 

If the infurer, at the time he «i»<£br* 
wrote, knch^ "tbpC lKd fii|p fafe 
arrived, the eobtriS wiff be vbid. 



.. ^ '■ ' Hid, 

^afes br fraqd bjpdli^lhls fdb}t%l are lia- 
ble to a threefold diVlSons itt. The 
ad,ThejA/jg^^ 
Mi&eprefentttioti/ llSe Jtecer 
it hr*^***^ * 
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^ vitiate the poliejr 
^raud. 


ii^ateria] 

aa iiii}ch\«>i6iu;tl ^raud. 243^ 

The policy was held to be void, where 
' .^pods were infi^red as tl e property of 
aA ally, when in tad they were the 
of an etiemy. 243 

A Slip was known to have failed from 
"Jmnmcai on the 24th of No^vmber s 
and the agent told the infurer (he 
^failed the latter end of December; 

, the policy was declared void. 244 
In an infurance upon goods, the infnred 
warranted the fhip and goods to be 
neutral ; it was expieisly found by 
the jury, that they, were not neutral 
The* court, therefore, ^ though the 
Ijofs happened by dorms, and not by 
capture, declared that the intured 
could not recover. ibid. 

Goods were infur^d on board a (hip, 
warranted Pottuguefe. Tlie goods 
were loll by a different peril, but in 
fadl the ftiip was net Pmugueje* 
The policy is void ubimtio, 2^15 
Concealment of circumdances vitiates 
all conirafls of infurance. The fa^s 
upon which < the ri(k is to be com* 
puted, lie, for the rood part, within 
the knowledge of the iniured only* 
This underwriter, relics upon him for 
alt necedary information ; and mud 
trod to him that he will condeal no- 
thing, fo as to make him form a 
wl'ong edimate. ' 246 

One having an account that a fl:ip, de 
feribed like his, was taken, inivred 
her, without giving au-y notice 10 
the firifurere of wj^at he bad heard, 
the policy was decreed in equity to 
, he delivered up. 247 

The agent for the plaintifTiitwo days be 
iore he ed'etied the podey, received 
a letter from CWri, in which is this 
cxfrclfion: *^011 the lath of this 
month J was in coiwpany with the 
' quefiion,) at 

^twclte at right 1)^ fight of her 
,JdRarf:'b^1lee\^^the'^’^j5ta4n fpokc to 
bfefcrih' that fhe was 
f* nc^t dfiy tye had ^ 

; ''The> fhip/^^ 

' inMt and was^ ka: 


held to be void, becaufe the letter 
was not communicated to the infurer. 

Page 247 

A (hip was infured at and /rom Ge» 
The (liip loaded at L^gbetn 
and was originally bound for DMin ; ^ 
but lofing her convoy, (be put into 
Genea in Augujb^ and lay there till 
the January following. All thefe 
fads were known to the infured; but 
not communicated to the infurer: the 
policy was held to be void. 248 
A fkip being bound from the coaft of 
Africa ro the Britijh Weft Indies^ failed 
from Bt* Thomas * on the coaft of 
Africa on the 2d of Odober^ a cir- 
comliance with which ihe piaintiB^was 
acquainted by a letter received in 
February* I’he policy was not made 
till the a 1 A of The letter wss 

not fhewn, nor was any thing faid of 
her failing from Bt* Thomas*^ 5 but in 
the inAruCtions the (hip was faid to 
have been on the coaft the ad of 
Odober** T he policy was held to 
be void. 22^49 

The broket's inAruflions Aated the pip 
ready to /ail on ihe 24/J& of December ; 
the broker rcpreicntcd to the under- 
writer tbdi the Ihip was in port, * 
when, in fa^, flie had failed the 23d 
of December* The policy was void. 

250 

But there are many matters, as to which 
the infured may be innocently filent ; 
ift, As to what the infurer knows, 
however became by that knowledge ; 
ad. As to what he ought to know; 
3d, Acto what lefTens the riik. An 
underwriter is bound to know parti- 
cular perils, as to the ftate of wSr 
or peace. * ,^51 

If U privateer is infured, the under- 
writer need not be told her defti na- 
tion. ibid* 

^n infurance tvas made on Fort Marl* 
borough in the Ucp Indies for twelve 
mjntj^s againft the attacks of an Ett* 
It ^ benefit of tho 

* np was 
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being; attacke<5 by the French, The 
court held chat the policy was good. 

Page a ^ r 

The whole dc£lrii)e of concealment ful- 
ly tlluflraced from page co 264 
In cfFeA^ng infurnnee on , homeward 
voyage, uiine;c£irary to communicate 
letter from captain, llatmg that (hip 
had received great damage on out- 
ward voyage, and Itood in need of 
confiderable repairi>« 2^4, note [a) 
An underwriter reful^d to p-iy a lofs by 
capture, the (hip being Poriugue/e 
and condemned for halving an Engiijh 
fupercargc) on board, becaufe tf^e in- 
fured had not difciofed that circum- 
Aance. I'he court held chat the 
condemnation was unjult, and W'as 
not fuch a circumilancc as the in- 
fured was bound to difeiofe. 26; 
A reprefentation is a (late of the cafe, 
rot forming a part of the written 
inilruinent of policy $ and it is luiii* 
cientif it be (uolianttally periortned* 
264, 270 

If there be a mifreprefencation, it will 
avoid the policy as a fraud, but not 
as a part of the agreeaieot, 264 
Even written iudrudions, if they arc 
not inferced in the policy, are only lu 
be confidered as reprefe^tations ; and 
in ordef to make them valid and 
binding as a warranty, it is necefl'ary 
that they make a part of the written 
inflrument. 265 

If a reprefentudon be falfc in any m% 
teriai point, it will avoid the policy ; 
becauie the onderwicer has computed 
the ri(k upon circuen dances which did 
^ not exift. iht/t, 

*Thefe principles ifluitrated from page 
265(0272 

If the mifreprefei|^fl^tio;Q be in a materutl 
point, it will avoid the policy ; even 
Chough it happen by inidake. 272 


J. 




Thus where a broker infm^^^i^feverdl 
vefTels, (peaking of them all faid, 
•* which vefTeU arc expected to leave 
** the coall of Afri^cii in Nevemher or 
' •* December'* the policy was held 
good, although in fadl the (hip in 
quedion had failed in the mouth of 
May preceding. 257 

Wherever there has been an allegattc^n 
of faJrchood,a concealmnit of circam«« 
(lances, or a mifrepril'entation, it is 
immaceVial whether it bethea^lof 
the pcr(on himfelf who is intcr^dled, 
oref Pis agent ; (or in either cafe tha 
contra^ IS founded in deception; ^nd 
the pKjIicy is confequenlly'void* 276 
This rule prevails, even though the aft 
cannot be at all traced to the owner 
of the property infured. ihJ, 

How far what is faid by the broker 
lyhen the names of the underwriters 
are put upon a (lip is to be coniidered 
a reprefentation. 473 *• 6i6 

A policy will not be fet afide on the 
ground of fraud, unlefs it be /ulfyAnd 
Jatifatiorily proved ; and the burthen 
of proof lies on the perfon wilhing to 
take advantage of the fraud, 282 
But pohtiveand dtred proof of fraud is 
not to be exi^cfled ; and from the na« 
ture of the thing, circumftantial evi* 
dcnce is all that can be given, ibiJ. 
The quellion whether the premium is 
to be rrturned by rhe underwriter, 
where the inlured has been guilty of 
fraud, confidered, . 283 

The ordinances of foreign (lates declare 
for the mod part, that it (hall. ibid. 
In England there has been notegiflativtf 
regulation ; and the courts of juftfee 
hdd not fill lately adopred any gene.* 

; ral role upon the fubje^t. ibid. 

In two or three ihiUnces, wh'erf the un* 
derwriters have been reHeved in 
Chancery from the payment of the 


The fame rule holds if the broker con- ! * ^ funw infured on account fraud, the 
ceal any thing mautml^ though the decree has dire^d tki prestium to 

only ground tor not mentioif be returned. ibid, 

ihoiild be fjto ■ ' “ ' ueflion came on to be con(i4^red 

peered King^s Ben^ihs but the trial 

But the 7^ under a decree of the court 

/aSt oijL ilf the infuner having 

f fOtorniBg the 
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court of King’s Bench 
. jeoiBdered thh offer tn the fattie light 
k''Wi if hn had paid ibe mon^ into 
^ ooortf and therefore the queftion re- 
' mained undecided. Page 2%$ 

^ in a cafe where the fraod wat'^of a 
very grofs and heinoua nature^ Lord 
- told the jury* that the pre- 

ihouM not be rellored to the 
iafured. a86 

In alt eafes of fraud oh the part 
’ of the infored or his agent; the pre* 
"tninin is not to be returned* idiV. 
It clear that if the underwriter has 
beeh> guilty of frauds an action /i># 
agafnit him at the fuit of the infured, 
to recover the premium. ihid^ 

By feveral foreign ordinances^ the pu«> 
niflimeot of fraud, in matters of tD> 
«itt;rancc^ it ejrtJeedingiy fcverc ; fbme- 
' time.« amounting even to death. iM. 
Ko punilhment;, except that of annul* 

. ling the cottfin^, hat as yet been de. 
cUred by tho,1aw of fng/avif. aSy 
^ut if any captain, 4 fc. wilfully deftroy 
' the fiiip to ndiieh he belongs, to the 

the oamrr of the ihip, or 
of the goods loaded thereon, or bf 
tilt uiidefwHters^heftall fuffer dmb 
as a felon. ^ iM. 

ffraod vitiates policies oo lives, as well 
as thofe on marine infarances. 581 
Xr has the &me eiedi on polsciea lofa-K^ 
riuB againd fire. 603 

fmgit* ^ 


taches while the (hip, is delivering 
her outward cargo, where the vOyage 
out and home ss under the hune 
charter-party. ' Page 48 

In thefe cafes the crkeHon is, whether 
the va3mge in which the ihip is lofi be 
a part of the voyage iofured. 

48, 49, 604 

Where (hip and freight are infured by 
two feparste lets of underwriters, and 
by reafon of an embargo in a foreign 
port,there is an abandtjmment to bethi, 
whether the underwriters on Jkip are 
entitled' to f night earned in confeJ 
quence of the embargo being taken 
off? ^ From/. 227 to/. 236 

The underwriter upon the goods is not 
liable for freight paid to the owner 
of the fiiip, 70 

Freight muft contribute to a general 
average. <76. 177 

Purmtun of Ship, 

What is included under that. 73, 77 

Gaming PoikHf. ' See tide JPagtr Ps//- 
rf#r. 

Gm¥id A^erags: See Average. 

Ghhe^itfnra/me Cete^pe^. 

Bfiablifiied by, 39 G. 3. x. 83,, 537, 

How it ftall plead. 


The freigbl; or hire pfOuips^ is a fubjen^ 
of iafufiiitice. ^ . if 

Xn auinfurance upan/reight^ the infured, 

if the pteye^lty iicqito 

froai Wipg, caqoqtpMv^ 

0 fthe fr%ht# 



GM. 

- Wkedicr iafttraUe argot^f. 

Gtoa. . 'Ihi 

Gaod. JaS*^ oa deck m, not iadMfeil 
iiBd,r^gff,ridj«fiuwtc« 

« . 5- . I + Vv,, .1' V ' - ' 
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a£ti»ortt of aoiaputee: 
iku 'fojpjpofea to iiave'bfea wi- 
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Hufiimd ef a Ship ', \ 

The hii&and^of a.lliipi»ano ri^tto 
infiire for any part omer, witlwat 
hii particnlaf aireftiOn ; nor for at) 
the otvaera in general, wjithont their 
joint d^re^Upn. Pareto 

or See Avtrap. 

JtVMUi 

Whether inforable ai goodt- n$ 

Contribute to a genera] average. 1^5 


illtgal ¥»jagtt. 


W HEKBVER an infurance ia made 
on a voyage exprefsiy prohibited 
by the common, ilatute, or mari- 
time law of tbia country, the policy 
is void. 

It is immaterial whether the underwriter 
did.or did not know drat the voyage 
was illegal ; for the court cannot fub- 
fiantiate a contraft in direQ concm> 
di&on to Jaw. 311 

If a Ihip, though neutral, be Infured on 
a voyage prolMlnted by in embargo, 
fuch an infurance ia vmd. ibid. 
An infurao.ce upon a . finuggling voyage 
prohibited by the revenue laws of 
this cmuKly would bh Void. Jf/f/rr, 
if merely againft the rjeyenoe laws 
/i)f« foreign Ante, with the' knowledge 
of the underwriter. 263, 3i3» 3 14 
No country pays atteiitSon to the reve- 
,ptte laws of aootheiv 'tbid, 

Thh goeAkm, how far trading with 
enemy, in tiiiie<jf.a£kual war, is 
"egal, confidered and difeufljed from 
ipage " r'*.'-"!'" 

The Kiiifs aufilieenee tiMiingwiih 
the enemy generally, or grant a guw 
lified licence. _ 317 

The conditions on which a ^uali&nd'J^ 
cdnbb is gfhacrd'puft te 
ptM with". " 


the tno^s of u enemy ar«i'ln^|Wdi«)st, 

. confitiered,' from page 3110 to 3*6. 
lyhefiief they are expedient or not,fi|Wh 
infurance* are cantrsry to law. 3*0 
A policy on. a foreign Ihip muft be an^ 
derAood at virtually containing a 4 
exception of all captures made by 
the auihority of the Britip govewi* 
ment. '3®® ’ 

A poli/cy on a foreign (hip eontaking an 
infurance again A Britip taptm, n 
illegal and void upon the 
face of it. ^ • t^d. 

Infurance on gcmdi, • the profHcrty of 
FrtBthmn. Oiipped in Fr^nct in time 
of peace, but exported after the 
commenceinent of boAilities, cannot 
be inforced .againA the underWritere 
upon the. reAoration of peace. 327 
Although a neutral he relideot in a 

f tlace occupied by the^ enent/, an in*' 
iirance on goods, hit property, to 
. a neutial or friendly pore, is valid. 

3 » 7 . 3 * 8 ^^ 

No lofuraoce can be made opoo a voy- 
age to a befieged fort or garrifon, 
yvith a view, of certying^ effiAsnee to 

them ; of upon ammuniticio* warlike 
Aores, or proviAons. 328 


Infurance i« s^cohtmft, by which the ' 
infurer undertakes, in ^Aderatfoh 
of a premium, equivalent co (he ha- 
card run, to indettuify the infured 
againA certain perils and .IpITe!, or 
againA a partkulaf event. Iq^odi. ii. 
The utility of this contraA. , “ - ' 

' :fam.'ibid.: 

The origfo oMtiraceij. - lunod. ii» 
queAior^' Wikmr U iknowp 
' to ne aucientsVCdnfiderc^; 

Ipfurncp t? hi^e atlfen'in 

brd ui|^f .*^ln.'Jiito.'the 
variotn'Aates of a»d iutoj^ 

: lAtd. : In®'* 
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B0t k Specified t» tke policy to 

.b^fiich mn iotorcft, otherwise the pc^ 

Pagel:. 

ITidWolbbe U%e of the erode uke& 
of the gieneril rule. 14 

Btft where the infimoce U upon |i;oocs 
fejuretly^ the lien which a fa^or h«r 
the ioodi of hie principal, 
when a bawce k dae, is fuch ai> 
inteceftas will entitle him to recove? 
npem fitoh a policy. 1 } 

lafOraoces op the wages of feamen are 
prohibited. 14 

Thefe prohibiciona do npt extend to th«: 

jRiaftert afihips. ^iie. 

A governor naay infure the fort againH 
the^aatpek ^f aa enemys for his own 
heoefit. 1 <; 

Ipfaracices on enemy ^s property coi - 
trvy to law, 16, 17, 240 

In an'inferance sa-gWr generally, goodj; 
kfired on deck, t^e capt£i:i’s cioath^ 
and (hip’s provifions arc not included, 
vnlek fpccificaily named. 25 

Inforance from to — - is vo'rd 2t>. 

Infuraneea for tiipe are very frequent, 
as on a fbip for twelve months. 79 
Jafarapcea p^n a voyage prohibited by 
the ^mmon, ftatote, or maritime la« 
of the country, are void. * 307 

See tide Illegal Feyagis. 

Ihfaraneea on a voyage a befieged 
fort or garrifon, wich a view of car* 
" T^ing amftance to them, or upon am- 
SnnAidon, warlike flares, or provi 
fion, are prohibited. 328 

All inftirances on flaves are now pro* 
hibitied. nou^ 

upm pf^iUt$d 
See titlb frJbUS^dGen^s, 

Oeo, a* €,57. 
y Wager PmeUi* ^ 

“ " See title linres. 

fnhi may be ah^ 



AlTurance Cdmpany, aiii! the Lenden 
Afiurance Company. Page \i 

A^hat fhall be confldered as a partner, 
fliip within the fiatute of 6 Geo. x • 
c. 18., 8,9 

liurers are liable for lofles, which hap- 
pen in the (hip’s boats, when landing 

the goods infured. 27 

Jiitirf if in the boat of the owner pf 
the goods. i 6 td» 

Are the infufcrs liable for thefts 

Committed by the people on board 
the (hip ? 30 

In/ured* 

The name of the infured mufl be in- 
ferred in the policy ; or the name of 
the agent who efleds it as agents 

18,19,20 

This matter is now regulated anu con- 
fidcrably aheredrby 28 Geo. 3. c.56. 

^ Whether an a<aion lies againil the 
infured for premiums at the fuit of 
the underwriter f 33>6c8 • 

The broker, who effcfls the policy , may 
msinuin fuch an at^lon for premiums 
paid on his account. 33, 34 

Intention. 

The intention of the parties, and not 
the literal meaning of the words, is 
to be attended to in the conftruc- 
tk>n of policies. 40 

Intereft er no Interefl. See title Wager 
PelicUs^ . 

InHffft Ihjfurahlty. 

A fpecial intereft in goods, may be 
fured, fuch as the lien of a faiSbr 
Money expended for the ufeof thoi ihip 
by the captain is^inlurable, as goods, 
fpecie^ and effe^i, efpeciaHy if an 
"ixfage has prevailed. X4 

Vl^gei of feasxtbu, and commodities 
lieu of wages, not taforable ; but the 
IjppSg^^^s of the edptain, or his (hare in 
; '■ ^ iU4i 

^ orivifetres 
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Tl^e owner of a (hip having entered! 
into H chjtrter»p«rcv to go from tne 
Thams$ to and there w 

load a cargo of wines at a fpetific 
freight, has a good infurable interclf 
in (och freight ; and if the policy 
underwritten a/ and from London to 
and from thence to the Wejl 
India, he may recover, if the (hif 
be loft in her way to T tneriffe Page 47 
The pro6ts expected to ante on a cargo 
of molaifes, belorigtng to the plainti^, 
who had a contract with government 
to fopply the army with fpruce beer, 
are a good infurabie iotereft ^54 
Whether plaintifF^s commtjjions as 
coniignee of a cargo are an iniurable 
intercft? 355 

Officers and crew of a (hip> upon a 
joint capture by army and navy, have 
an infurabie iniereft in the capture, 
before condemnation* 358 

So of captors cf ftiips in the voyage 
home f^or the purpofc of bringing 
them to adjudication in the court of 
Admiralty, 359 

So the Dutch commiffioners have ao 
infurabie intercft in the (hips feked 
at fea to.be brought into the ports of 
this kingdom. 360 

[This caie was affirmed In the Ex- 
chequer chamber.] 361 

A creditor o* a houle abroad has an in 
furable intercft on goods confignedto 
a third perfon for the purpofe of pay- 
ing his debt, chough the creditor bad 
not ordered the goods to be fent. 362 
Various perfons may infurc variops in- 
terefts on the fame thing, and each 
toi^ whole value; 57<; 

TwpyVrtners pqrchafed a (hip under a 
regular bill of falc, conformable to 
Lord (abt.Gco, 3. 

c, 60.) and they afterwards cook Jn 
two other partners, who paid their 
refpe^ive (bares in the (hip, but there 
was no transfer to them under the 
flatute* etijd it was held chat 
partners had not 


intf reft, though , the mortgajj^jii 
come abfolute before the order fcrtv 
infurance arrives. Paj^e 548 

The indorfer of a bill of Jading has fti8 
an infurabie intereft, if it appear 
that the r(Fe£f of the indorfemont was 
only intended to bind the net prd« : 
ceeds, in cafe the goods arjived.% 

54P, note(a) 
A perfon holding a note given for mo* 
ney won at play, has not an infu^ 

. able intercft in the life of the maker 
of the note. 574 

But a creditor has fuch an intercity in 
the life of his debtor, that he may 
infure. 575 

Executor of a creditor may maincaia^ 
an a£iion on a policy made by him* 
felf, ^ , ibi£» 


Lading ( Bill of). 

A BILL of lading is an acknowledge 
mcnt ^under the hand of the cap. 
uin, that he has received certain 
goods, which he undertakes to de« 
liver to the per/on named in the bill 
of lading ; it is affignable in its na^ 
ture, and by indor/ment the property 
veils, in the affignee. 547, note {a) 

Where (ieveral bills, of lading of differ- 
ent imports have been iigned, no re- 
ference is to be had to the time whea 
they were firft fxgned by the captains 
but the perfon who firft gets one of 
them by a legfl title from the owner 
or (hipper, has a right to the Coiu 
fignment. ilnd^ 

Where, bills of lading on the face of 
them are apparently different, and 
yet conftru^ively the fame, and iIm 
captain has f a 

livery according tb fuch legal title 
will difeharge hint from them aU» 

But if the intention of the parties ap<* 
pears to have been to bifkd net; 
proceeds only, in cafe of thd arrivist 
the crood^, an inruramte jiliade <111 



Table rf the Principa^l Masters* 


Lighten* 

Lof* of goods tn Ihip^s 1iglit<>ri‘'flil?9 
; upon the underwricers : aUttr^ if in 
' tnr owii»rV }ig4iter9. Page 

Lin>€i {in/urances upon). 

J NSURANCE upon life is a rontrad 
bif the Onde^iVriter, for a cer • 

tain font^ proportioned to the age» 
^healthy and prefeflionof the peHon, 
whofe life is the object of the infur 
ahee, enga^s that that perfon (hall 
not die within the time limited in the 
|H»licy or jf he do« that he wtll pay 
^fum of money to him* in uhofe fa- 
vour, the policy was granted. 571 
*rhc advantages rcfulting from this ipe- 
ctes of contract dated. //rV. 

It is impoflible to afeertain Its antiquity. 

. - 573 

No infurance lhall be made on the life 

•or lives of any perfon or perfons ; 

{ wheiuln the perfon* for whofe ufe the^j 
policy is made* Jhaii haw tto intenfi, 
ee hy m^ay ef gaming or nvageringe 
but fuen infurance (hall be null and 
vwd; ihie. 

'Th6. vho)derof a note for money won ac 
play has not an Infurable intered in 
Che life of the maker of the note. 574 
Jiut a hand fide creditor has an inforablr 
luteffit iaJhe lile of his debtor. §175 
But tf after the death of the debtor his 
ujtecutors pay the debN , the crr<Ucor 
.^aoniac afierwarda lopovef upon the 
; wlicy* although the debtor died in* 
fblvenc* and theuxecutors were fur* 
yiiflied with the. means of paymmi 
from another quarter than the eliateof 
< their seftatov. f74| 

4>echte«idons of theperfoa whoCeKfe wd# 

* 'iufured ut to hai ftatetof keaJth u^hen 
" 4iiu iafttfiaoee mm effeded# going to 
ji0iitO a fratid committed 00 the in* 
y tu evidence In 

u'i ' ■“ 57^ 

* thh^ infitrer -u^Kter.. 

>;eo^4ll{wm^for ailthofu accir^ 
'I ^whidi‘^{)M^]tfe of jpatn U 



If a man receive a ihdn pSvot ind dur- 
ing the ejtiftence Qfj^^Pklcyi but 

does not in fafi die ffivftdr, the in- 
furers ard* not liable. Page 57S 
But if a man whofe life is infor^* goes 
CO fea* and the ihip in which he failed 
is never heard ot afterwards, the quef- 
tion whether he did or did not die 
within the term infured* is a fad for 
the jury to afeertain from the cir- 
cumiianers. 579*^ 

This fort oi policy being on the life or 
death of man. does not admit of the 
diilindioD between total and partial 
lolTes rhrd* 

In a life infurance it has been held* that 
if the infurer become bankrupt before 
the lofs happens, the perfon interelled 
might prove the debt under |he com- 
fntSton* as if the lofs had happened 
before it tfiiied. 580 

A policy was made for one year (rom 
the day of the date thei^of; the po- 
licy was dared 3d Sept* h 6 ^ 7 * The 
perfon died On the pi Sept* 1698, 
•bout one o’clock in the morning ; 
and the infurer was. held liable, §ir 
It is now ufual to infert in the policy 
the firft and laft days included.’* 

58* 

Fraud eqnally vitiates policies on lives* 
as in the cafe of marine infurances. 

ihid^ 

Where there is a warranty that the per- 
foA is in: good health* it is foQicibnc 
that he Ik in a reafonable good date 
of health* lor it never mean that 
he if free from the fteda of diforder. 

li the perba. whofe life was infi 
bpured under a partiiculfr inC 
if it be proved by medical men* that 
in their Judgment it did not at all 
contribute to his death* the warranty 
of health hat been fully cOmplica 
with* and the infurer Is. liable* 

‘ ' /3 i 4. 

whob life w^is inberd. 
\ld eqmmiit . bicide* or bb put 10 

' julticcb ^1*0 


muRbapprv 




Table of the Principal Matters* 


What flt»U 
Londm^ 


endtiH* 

be deemed 


the port of 
44I0 44* 


L^nfyn AJfuranc^ Company* 

£re6led by royal charter, aethorlzed 
by ilat« t. ch. 18. ^ 6, 7, 8. 

'T'his, and the Royal lixchaoj^e Affu- 
rance Company, are the only fbctetie& 
which may infare^ 7 

The privileges of the South Sm and ILaft 
India Companies prefer ved* la 

This company hat a common feal. 6 

It rejefts the words ot tht jhip bt 
fitimitdd* in the memoraadum at 
the foot of the policy* 24 

This company, when, fued in an ad>ion 
^ of debt, may plead generally, that 
thiy oma nothing* and give the f^ecial 
matter in evid<jnce. 535, $\6 

So when fued in covenant* they may 
plead generally, that thgj have not 
« Broken the tovonakt*^* ibid. 

The company obtained his tnajedy’s 
chafer CO enable them to make info- 
rahceii upon bvesi ^72 

Lofi* 

The lofs muil be a dire^ and immediate 
eon/efnence of the peril in fiured* and 
not a remote one, in order to entitle 
Ihe infitred to recover. " 77 

If is iidt a^ lofil within the' ptMt^y* that 
■the porit of delfinalioo has bwn (hut 
' Order of, the enemy againlf the 
t df the nattOh m tdiich'tiNr ftiip 
SbfedfMongt; , * *40 

t^bj^fenU if the Sea, vide feriU of 
\ ‘the Sea^ 

‘ by (Sdptiire, vide Capture* 



s 


si 





Lqfi or not Lofi, 

Fhefe words pecuUar to Englip policies. 

Page 3a 

Malt 

Is included under the word corn in the 
memoraodam. 149 


Market, 

^F^HB rife or fall of the market is a 
Jl charge which never falls upon the 
infuicr. 13a, 139, 144 

Mafter of Ships* 

The name of the mdfter mnft be infcrrecl 
in the policy. to 

Neither the ihafter^s cloaths, nor goods 
Ulhed on deck, are included under a 
general infurance wig‘W/. 2^ 

Whatever is done by the mafter of the 
Ihip in the ufual icourfeof the voyage, 
nfcefT^rily et exjujia caufa* though a 
lofs happen thereon, the underwriter 
ihalt he anfwerabie. 40 

A rnifiake of the mafter caunot be called 
‘ a peril of the Jidt* 8^ 

Of barratry ol the mafter, fee 

ratry* 

The wearing apparel of the mafter St 
excepted from the ^allowance of^faU 
vage. ^ 188 

Memorandum* 

The memorandum at the. foot the 
policy exempts the^nnderwritecafropi 
partial loft<8 not amuuoiiiig: to $-per 
eintv unieu it arite fram^^a general 
average* ■ -tO* 'I35 

tr alfo provides, that : iutra 

will not anfwrr for any partiil lola on 
corn, fifti, fait, fruit, ftQUf w; Teed, 


" ^ iifs bj Petintlon, vide i>mntif^)L occafioned by a gei^al average 

' ' %;q||^^Jlraodiqg/ofthemip; IW 

^wSfcle fwr, aiiy partial loft 0% fd- 
• hemp, ftaic,:ht4ea,;and 


per centw 


• A?. ^\.ia4 




fTtBik tf the Pfineifat Matte ft. ' 


mhelilf fpoUet), will the onderwriter 
be Hable ^ 

Cbnv S9 geiieral expreflion^ and hat 
> held, to include and hearts 

anSd malL 14^ 

The word Sale baa been held not to in 
clade Salc-petre« 

'St baa been h^td that the underwriters 
are not anfwerable^ within that part 
0f the memorandum which exempts 
Aem from all partial loiTcs to corn, 
£ih> ^alt, fruit, or feed, as Jong as the 
commodity fpecilicalty remains, al 
^angh wholly unbt for ufe. 

7bia was held with regard to a cargo 

parciaHy damaged by a ilorm. 

iSiJ 

A cargo of Alh arrived, but was (bnk. 
ing, and wholly unfit for ule, the in* 
forer was held not to be liable, 1 5 1 
So of a cargo of friilt. 15^; 

A cargo of /rox arrived at the port of 
deftlnation; but they were fo much 
damaged, that the produce u as three* 
foorins lets than the freight ; the in* 
furcr was held to be difeharg^td. 160 
*l^hC efiedi of the memorandum dif- 
^fledi. Ij6 

Any perfon, except thofe mentioned in 
the Hat. 12 Annie Hat. 2. ch. iS. en- 
« tcring a (hip in diftrefs, without leave 
of the {ypexior officer, or of the offi 
.^pof the cu Homs, or molefiing or 
bsnderhig them in the prefervation of 
the fiiip, or defacing the marks of the 
^ gooda on board, Ihatl make dou*>le 
latff fa^ion^ or be fenteo the iioufe of 
/COrre^ion for la months- 1S3 

tf* goods fttdeo from fuch Ihrp (hall be 
loufid otiratiy peifon, they (ball be 
4abvi^ SO the true owner, or fueb 
trdble the f alue. Hide 


Af, '''' 'N', 


shif^ 


b^ mijSng: toner ’ 



twelve months, 
tance. 




ater dif-* 
Poigi 86 


Myiakie ' 

^ Whether infurers liable for thofe of 
the captain ? , S3 

Mi/repn/tntation^ vide title Frond, &c. 


Momy* 

Whether infurable as goods. 
Contributes to general average. 


177 


Mooring* 

What (hall be deemed mooring in good 
fafety. 45 


Namirn 

T he name of the infured mulb bo 
ioferted in the polky ; or the name 
of the agent affeding it, as aggnt* 
18,19,20 

It is now fufficient to infest the name of 
the perfon adually interefied, or that 
of the coniignor or confignee of the 
goods, or the names of thofe who re- 
ceive the orders to infure, or who 
(hall give the orders to effed the in- 
furance. 19, 20 

The name of the (hip and mafter mu(t 
be inferted in the policy. 20 

But the infufance is not vitiated if Jhe 
name of the (hip be miHaken. 

The (hip may be changed in the.v 2 
if neceifity require it. 


Fdvigafioo*. 

[nfarances , which tend tom breach 
the navigation ads^are ypid, $55 'fo 

^ 339 




Table the Priruiptd. Matters, 





^l^eutrality^ 

A neutral (hip is not obliged to (lop to 
be fearched ; the fe archer does it at 
his peril, it is a cafe of improper de» 
tendon, for the coAs of which the 
iniurer is liable. Pagi 104, 498 
This point is now decided otherwife, 
and a (hip mud; (lop lo be fearched. 

500, ^bi 

It ii not a breach of neutrality for a 
neutral (hip to carry enemy’s proper- 
ty from her own to the cncmy'*fl coun- 
try, though (he be thereby liable to 
be detained and carried into a Britijh 
port for the purpofe of feareh. 328 
If a man warrant the property to be 
neutral, and it is not, the policy is 
void ab initio* 460 

In an infurance upon goods, the in- 
fared warranted the (hip and goods to 
be neutral, it was exprefsiy found by 
the jury that they were not neutral. 
The court, therefore, though thelofs 
happened by iCtorm, and not by cap- 
ture, declared that the contrad was 
void. ibid 

If the (hip and property arc neutral 
when thtc rifk commences, this is a 
fuf&cient compliance with a warranty 
of neutrality. 460, 46a 

The infurer takes upon hioifelf the ri(k 
of war and peace* . 46^ 

If the property be neutral at the time 
of failing, and a war break out the 
next day, the infurer is liable. 462 
For the efFe< 5 f of the fentence of a to* 
reign court of Admiralty upon the 
'n^eftion of neutrality, fee Ad Mi- 
'll alt y# 

A* 

Notice, 

abandonment when to be given. 239 


ppf« Policy. 

In an open policy, the value of the pro* 
perty is not mentioned j but muk be 
proved at trial. Pago 1,. 137 

Opinion, fee Evidencom 
Owner* ' 

A (hip’s ha(band has no right to infure 
for the re(f of thb owners, without 
their direction. 20 


^Partiai Loffis* 

A verage lofs, in policies of in- 

fu ranee, means a particular par- 
tial lofs* . 1311 

It is lefs a.^ibiguctus to call it a partiai 
than an average lofs. ihid* 

Partial lofs, when applied to the (hip, 
means a damage, which (he may have 
fullained in the courfe of the voyage, 
from fome of the perils mentioned in 
the policy : when to the cargo^ it 
means the damage which the goods 
have fufFered from (lor m, &c. though 
the whole. or the greater part thereof 
may arrive in port. 133: 

Tbeie loiTes fall upon the underwriter, 
if they amount to 3/. per cent, 

149 

But if a lofs, arliing from a generai ave- 
rage, (hould be under per cenU 
(lili ihe underwriter is liable. 13^ 

Suppofe xoi cbeils of goods be (hipped, 
and three of them be wholly fpoiled: 
Will the underwriter be liable f 

136 

How average fettled where feveral nr« 
tides are infured for one fum, with n 
diilinft valuation on 'each, and the 
policy does not attach upon «U; 


'4 


In cafe of a pamal Jofs, the value ol 
the policy can be no guide to afeer. 
uin the damage, but it b^mes tbt 
of proof at ie cafe df an opci 

•re inffoellf d«Miii|id ^ 


^ gf f&f ^rmipal lOmetfi ^ 


iMdnSbn oF the prime ebft or vtliae 
to policy, at corrafpoiids with the 
^roportioD or dimtoudon in value oe* 
ca&Ofied hy the damage* Page i J7 
The propordoo ia afeettatned in this 
way ; where an entire thing, aa one 
hog^ead of Fagar, happens to be 
fpdM, if yon can flx whether it be 
o third or fonrih worfe, then the 
damage is afeertained. 138, 142 
This can only be done at the port of 
delivery where the whole damage Is 
knowii and the voyage is complaied. 

138 

Whether the price of the commodity 
be high or low, it equally afeertains 
the proportion of damage. This 
propotCfon the underwriter mud pay, 
not of the value for which it fold, or 
the market price of the cornmndity ; 
but of the vtuiie ftated in the poliev. 

When it is an open policy, the invoice 
el the original 00ft, with the addi. 
non of all charges, and the premium 
of ittCttrancet ihaU be the ground of 
the compnurion. ^ 

But whether the goods arrive at a 
* good or^ad mar&t, it is immaterial 
to the infnrer. ^ iM* 

The true way of efiimatsog the loft is | 
to take the valne of the commodity ! 
at the fair invoke price. iM . ' 
Thefe rules can only apply to cafes 
where theie is 0 fpecific defeription 
ofgoods. 146 

Where the property is of various kinds, 
an acconnt mull be taken of the va- 
lne of the whqk, and a proportion 
of diit astbe wnonnt of the goods 
lOiil. : 

In at^nfiiiig a pmndat lofs on goods arif- 
iog from damage* the calcnlatkm 
, ih- to Wittde on ^diSerenco be- 
.. gr^i pf 

Ihk fiwoe gohdl when found and 

the mi 
fM* 

to, ,sinWttlK' 


time of lofs, by eonfiiiM||gtf ftoret , 

^ Whether goods pupl^oamaged 
may be opened, except in the prefence 
of the infurers or thetr agents. 148 
No lofs fliall be deemed total fo as co 
charge the tnfnrers within the mean* 
ing of that part of the ineroorandum 
which .exeshpts them from partial 
.loHes happ^ing to com, 8(h» laic, 
friql;, flour, and feed, fo Jong as 
tlk ''cbmtnodity iy»etiitally retnains, 
though perhaps wholly nnfit for o(e, 

> ^ 149 

This was held with rCfped to a cargo 
of wheat, which' was partially da- 
maged in a ftorm. Utd, 

The fame with refpefl to a cargo of 
fiih, which was ttinking, and of no 
value when examined. 1 q t 

But when a cargo of fruit was fo much 
putrlfled from fca damage that it was 
obliged to be CTirown overbpard, the 
underwriters held liable. 153 

A cargo of peas wssfo much damaged, 
that the produce was three-fourths 
^ lefs than the freighi r but as it in faifl 
arrived at the port of deflinatioo, the 
ynderwriter was held not to be liable. 

#• 160 

In policies upon lives, there cannot, 
firom the nature of the event, be a 
pantal lofs. ^ 579 

But there may in infurances againil 
fires . 595 

0 / adft^ng a pariial Lqfi. See jU^ 
jafimem, 

Partmrfitip* 

No ibciety or partnerfli^f .cin, miw 
write, except tkSt Royal Exciuii 
and the London AfliurUnce Comt 
■ nks. 

Whit fliall he a partnerfliip witUn 1 
Aauite 6 i. ch* i8. 

00 ' ixfa £Wrf. 


thj^. Matters^ 



J|||aufe of a policj' refpeS- 
€afts the goirertling 
pau^rof the ^ /%f 103 

.K> - w. , 

Ptrih ^ hff yea i 

E very act ident^ happ^nj tjg, fcy ibe v io- | 
Icnce of Winn or watfes, by tbMhder ! 
and lightning, by driving agaiprt 1 
rocks, or by the ftrandiog of the 
ihip, may be cbnjidered as a peril ot 
the fea. 87 

For fuch lolTcs the underwriter^ is an- 
fvi'crable, . 

A (hip driven by the wind on an ene- 
my*® coart, and^ there captured, hav- 
ing fuitained no damage frohn the 
wind, (hall be Taid to be loft by cap- 
ture. , 

Two of the men employed in mooring 
a rtiip in a haibhur were imprerted, 
whereby (he went aftiorc and was lort. 
This held a lofs by j>gn/i of thi fea, 

" 8i.« 

Tht miftakt of the ^aptai, ,nqt a peril »f 
the jea. . Sj 

A lofs of flaves by death from failure of 
prpvjfiohs, pecafioned by delay from 
ftortny weather, is not a lofs by pe- 
ril? of the Tea. 84 

P^ftruQibn of a (hip hly worms infeft- 
ing the rivers of Africa^ is not a pe- 
ril of the fea. . . ^ 

A ftttp which is neVer heard of, after 
bhr departure, (hall be prefumed to 
L have periihed at fea. ihid. 

This was held in an adlion on a policy 
. upon the (hip ffoiti North Carolina to 
^mdon\ and the loi's was (Uted to 
by finki% at iea $ the evidence 
ibpfjort thia. averment was, that 
(aiUng:fio4 pbrt (be had never 
psweiv Heard ,Qf^ ^ . 85 

'^%e lame was hUd in a cafe, where a 

;4^ b^en eaptured.andJrat^e^mi^ 

aii, bat mat ncvfi^ aiCierm«rds 

haard of, and never arrived at her 
port of deftinatieti. , . ^ . Uid 

n Efizland no upie k 


A ,pra£l^ej, however, 
merchants, a feip (hall , 
e«f lort, if npt hc^td of 
mbpths after her depari;arc fdjf ^tty 
part of or within tWtelyi^ 

' if for a greater dirtance. . 


petty efiverage 

Confifts^f fach charges as the tnafter 
is obliged to pay, by cijrtom,vifor the 
^benefit of* the (hip and' cargos inch 
\s pilotage, beaconage, &c. (3$ 

Tbefe never fall upon the underwxiter.' 

184 

Another fen fh, i A whieb this word ia 
uttdefrtood, ia when we ^fpealc of a 
fm all duty; which merchant®, ^ who 
fend .goods' in the (liips* of Other men, 
pay lb (be m artery over ami above the 
freight, for hts care and attencion. 

‘ ^ .A > ihidm 

This is a charge which never falls upon 
the underwritery - * ihidm 

Piht* Vide n^oorthimfin 

Pirates. ' 

The underwriter,, by expfefs tyords In 
the policy, undertakes 19 . iujdemhify 
againft thp attacks of 'pirates, .83 

Plea. See Zhelporettim^ 

" > , . t 

^PoUey* , 

A policy is the inrtrument by «yh!ch 
the infurahee is efFciled, i 

Polieics are df tOro kthds ; %aliied' '%tA 
oped policies : iii&fdbce beC^en 

' them: 

They are only fimple contrails j bbt of 
great ^ 

Caiinpt be hfte 
' (igned, 

Onlerti there be f6| 

‘ to ifiew thit iihe u, 

flci.ihi'as t" 




* pf ihe Prindpetl - Matters '. 




The «W©tt jeliiiifw ttt l^icv w»» i 
‘M- ^brds. 1 \ 4, ^ 
Th€£.fotiiii of p<T>^^^Y 

hundred yoar^ old. i 7 

Very irregular and tonfufed, and often 
ambiguotts*. , 

There are nine reqaifites of a policy. 

17, Id 

The name of iheperfon Infured. 18 
TMt u- regolated by ftat. ?5 G«. 3. 
c* 44^ and a8 GiC 4 j c, 56. 

* 1%. 19^*0 

tl^n the former aft it 'has been held, 
that if an agent cffe^ls a policy for 
the prineipal jehding abroad » his 
name muft be inferted in the policy 

ai ag^tm ^ 1 

When the principal relides abroad, 
muft not the agent live in England f 

ibid. 

The names of the (Ship and mafter $ un- 
lels the infarance be general, on 
auy Jhip or fiiips** . 

'Whether the infarance be made on Ihips. 

goods or merchandiaes. 23 

As to the memorandom at the foot of 
the policy# fee Mmorandum* 

•A policy •» gfpti generaUy doet not 
§nolodo"^ goocfii Ift^icd on dcclci the 
captm’. clpnthi, or the fliip’* pm- 

viflom. , * 5 

A poBcy naftcootain the name ot the 
plKe'ht which the good, ate laden, 
end to which they are bound. z6 
A ffo H f ry from Z.- to - — ^ is void. ihtJ. 
When the riflt commence*, and when 
kohda. On the good* it nfiially be 
. giios ftom the loading, and coniiouet 
Sn they hw fhfeJy ••nded : on the 
Ihip, from her heilonwg to load at 
Jt. and coaisiinea till Ihe, arrive at the 
.^ahihidh, Mi ho there 
Mam^ iMl'luoMirt*. ' ^7 

'j^tSUif ifchlntt wWeii *he 

tthea tM tmdarwTiter m / liable 

^ for 

W^V'P^ M 


The day, month# and , It 
the policy was eaecaty ^ he fdm 
fened. 

The p^iey llamped. thd. 

Undamped /li&ft binding on under, 
writer, norJKeiveable in evidence. 

37, note 

In what cafes policy may be altered. 

383 39 



Vide Stamp* 

As to the Conjlruahn of the Policy ^ fee 
ConfifuBion. 

Of Pollcits on Eafi India Voyages^ fee 
title Edtfi India V oyages. 

Of prides upon gaminv or wagerittg Cm- 
traat, lee title tVagtr Ptliaet. 

PtaBice, 

Account of the modern improvements 
in tW pradlice and jflocecding* upon 
policies of infiirance. Introd. xliii. 

PreminM* 

The premium ts the foundation of the 
promife or affumffit* 33 

ft is in the polity acknowledged by tne 
infurer to be received at tne time of 
underwriting. ^ 

^ Whether after this the irtorcr could 
maintain an aflion againfl: the 
kimJelftoT the premiums. Ihid. 

fn praake, the infured generally a^ 
by a broker, and by the cufton^/ V 
aaion may be mailhtained agf^ ^ 
him# notwith Handing the acknc / 
ledgement in the poticy . ^ f 

The broker may al(b maintatn 

tion againft the dltdfcd forprettist. ^ ^ 
waidtm , his account. . ^ ‘ 

Aim the onderwritcf mdy mamtahi' I' , 

a{Ko» difeay agaiiift the brdwC* k < ^ 

piyemtoftiSo , ^ , 5 ^’ 

"e|se 5 <^iferthe prettiiam iMHijteiiMsi 





Sec Fraud* 

U^hm the PremhSik'SiU hi returned^ 
tide IUtura\^^Ptia^^ 

Pr^/j.-— See Interefi (In/urable), 

Prohihited Goods. 

AH infurancei upon commodities, the* 
importation or exportation of which 
is prohibited by law, are void. 

Page 329 

This rule prevails, whether the iniurer 
did or did not know that the iuhje^l 
of the infurance was a prohibited 
commodity. ibid. 

The parliament of England has pailed 
a law, inhi^ing a pc-nalty of goc/. 
on the infurer, who (hould* by way 
of infurance, procure the importation 
of prohibited goods ; and a like pc^ 
nalty on the inl^urcd. 330 

By a fubfeqii4|t law, the importauon 
of any foreign alamodes or luilrings^ 
by way of infurance or oiherwife, 
without paying the duties, is eX' 
prefsly prohibited. 33! 

Whoever, by way of infurance, under, 
takes to export wool from England 
to parts beyond the feas, Ihali be 
liable to pay 500/. 332 

The like penalty is inhided on the io- 
fured, 333 

BeBdes which all inforances on wocHefi 
goods are declared void. ibid. 

pi^erfona ms king fuch infurances on 
^ Nybely &c. arc liable for the firft of- 
jnce.to a fine of 30/. and fix mewths^ 
foiitary, unprifonment. The fanic 
>eiialty on the infored 3 and the in> 
aranea ia void, ibid. 

orances loade to protedl fmuggled 
goods are void* ,335 

(ot^ancesr whif h vtend to a breach of 
the havigatiofi aSi» are void. 335 to 

r" . 339 

It U • Cfonteaveotioft of ^ 


Ta^/f tf the Principal /^iers. 


V «*? 


fhlpp-Mffirbk the Brtiijh ladies 
for Gibraltar. Page note 

Infurances un goods prohibited by ro^al 
proclaatationin time of war are void. 

Goods which from their nature arc 
contraband, enumerated. 340, 341 
Infurances upon goods, the cxportacioci 
or importation of which are prohi* 
bited only by the revenue laws of 
other, countries, are valid in England. 

The opinions of foreign writers upon 
this qaefiioD, confidered. 341,' 3^2 

Proof. See Evideacim 
Prote/i. 

Proteft (hewn by plain tifr to defdhdant 
not evidence for the defendant. 

S 47 * 54 « 

Pron^ifeons of a Ship 

Are not included under a general infa* 
ranee on goods. 3 5 

But provifions lent out in a fhip for the 
ufe of the crew are prottflcd by a 
policy on .the Ihip and furniture. 74 
Pronsifons exipttkded during a detentioa 
to repair, or detention by an 
bargo, cannot be recovered againft 
the infurer on the flnp or goods. 70, 73 
Whether they fall into a general avc» 
r.ge? • »74 

Ship’s pr«*ifions do not cODtiibute to a 
general average. 176 

> 1 

Itoffoms ^ 

Arc prohibited by Jlatute; tnd mbbey 
paid for ranfoming a ihip cannot bo 
recovered from the onderWritef*. 

91* 319 


"^\8SURRANCE » 0 conMa 
the firll undei^riibrlSbterb 
ycr to veiioYehlW^ fi^ 




the Principal Platters. 


ikntt ^'i|r]^il^^^^||PPPp^evtoufly 
by thrdwf^ them up .r. 
other underwriters, who are Crfii'-d 
' Ite-U^urers. Page 36^ 

Ithisfpecies of contrail is countenanced 
^ in mod parts of £i^ro/r* iiid. 

The c^iniODs 0/ foreign writers top n 
re«aCtirance dated. ’ iM. 

They were admicte'd in England till the 
19 Cio. a» e 57. / 4. which declares 
ii to -be unlawful to make re-airur* 
^ ^^Obce/unlefs the aiTure^ fhould be in- 
iblvcnt, become a bankrupt, or die : 
in either of which cafes, fuch aflu*^er, 
cxecutors> admin illrators, or afligns, 
might make re-af3\trance to the 
amount before by him aiTured, ex- 
preiling in the policy that it is a re- 
aiTtifrancc. 370 

The reafons for thefe exceptions as to 
bankrupts and deceafed underwriters, 
dated 371 

Re^aiTurances on Jbnign (h'ps are prohi- 
bited by this ad, except in the three 
indances mentioned in the iiatute, 

, 372 

In Tmmti and other countries^ it is al 
, lowed to the infured to infore the fol- 
vency of the underwriter.. ^73 

Kot allowed in EngUnti, ihid. 

Didihdion between a re'^alTurance and 
a. double infu ranee* ihid^ 

Wher# a policy void as a re^aiTurance, 
. ike premium is not recoverable. 5 13 

See Captwre. 
PUgiJiratiQn^ 

The law of England does not require 

/ l^apuiky 39 

Jfewidjwwir. 

rendezToasis a 

le ll^ t remit and 




20 

/^r mer- 
; infurance 

at which tiie 
to which they 

26 

riik commences, 

27 


The name of the fhtp and t 
Whether they are fhi 
chnndizes, 
is made, 
rhe name of . 
goods are ! 
are bound. 

The time when the 
and when it ends. 

The various perils to which the under- 
writers are expofed. 30 

The coniideracion or premium for the 
hazard run. 33 

The time when the policy was executed. 

n 

That the policy be duly damped, ilid. ■ 
Kefpttndeniiam See Bottomry, 

Return of Premium, 

The qucftlon, whether rhe premium is 
to be returned by ijy: underwriter, 
where the infured h *becn guilty of 
fraud, con fidered. 2B3 

The ordinances of foreign dates de- 
clare, for the mod part, that it (hall. 

ihjd- 

In England there has been do legiilative 
regulation ; and the courts of jullice 
had not till lately adopted any g<‘ne- 
ral rule upon the fuhje<H;. %hid* 

In two or three inftaners where the un- 
derwriters have been relieved in 
Chancery, from the payment of the 
fums infured on account of fraud, th^ 
, decree has direftei the premium 
be returned. 

The queftion came on to be confulei 
in 4he Xing’s Bench ; but the v 
being had under a decree of the ct 
of Chancery^, and the infurer hav 
there .made an oder of j»turning t 
premtum', the Ben 

' coo$de||^hlMc o iCMB Pi P fame lig 
as if He had paid "the money int,* 
court ; and tbejcfore the f^eilion 
*^>iundt^ided* MiV/. 

A ft 



■|T 

In 


cf the Principal ^ig^Uerr. 

/ \ 


.td not be redored to the 
Page 

f a^ua/ fraud on the part of 
' ""Of his' Bgent, the under- 
writer fnay'K the premium. iH6 
It is clf‘ar, that n. % underwriter has 
been puilty of frv an,a£^:on iiei 
air.il him, at ihe^uitof the infa»cd, 
to recover the premium. 

I n cafes (>f deviation the premimn is 
not to be returnt'd. 421 

Where property has been infured ’to a 
larger amount than the real value, 
the in'urcr fhall return the overplu*^ 
premium. - 503 

If good: are infured to come in certain 
ih'ps- from >^hro>>d, but arc not in fai\ 
il rippl’d, thr picmium fliall be le- 
rurneci 

If the fliip hp arrived before the policy 
ic made, the insurer being apprized 
of ic, and the jnfured bv ing igtiorani 
of it, he is er-ticicd to have his pre- 
mium rellored. ibid 

Bui if both parties are ignorant of the 
arrival, apd the poiicy be Irji or not 
loftt it ihouM feem ihe underwriter 
ought 10 re:ain it, ibid, 

Clau es are frequently inferted hy the 
parties, that upon the happening of a 
certain event there fliall be a return 
of premium, ibid. 

If the fhip or property infured was never 
brought within the terms of the con- 
trail, fo that the infurer never ran 
any nfk, the premium mult be le- 
turned. ibid, 

A claufe was inferted that 8/. fer cent, 
o( the ptemium fhould be returned, 
if the Ihip failed from any of th- 
\ fPe/i India iflands with convoy for 
the voyage The court 

held, that the arrival of thelhip, whe- 
ther with or without convoy, en- 
titled the party to a return of the 
pren^m (lipulated. 505 

So there ha^ been a Cap* 

agb inffuted, 507 

Whether the caafe of the rifle not bc-*^ 
ran is autibiitabb|^ * 


When 
cond 




ar. Ibwo^er - 
uftt leturw of 
premiw.. a.cOii** 

diiion whicn* w.verndes oil the otheta^ 

Pfig€ ^o^npn 
When a policy is void as a wager policy, 
the court will r.ot allow the iciared to 
recover back the p-^eipinm, 5 to 

Mor in the cafe of a fc-^iirurance. ^13 ^ 
Where a policy was made to cover 9 r 
trading with the enemv the ittfur^ 
ance is void, and the aiTured cannot, 
recover the premium. 514 

So where the infurance is contrary to 
the navigation laws. i; 15 

.Where the rifle has once commenct-d, 
there (hall be no apportionment or 
return of premium afterwards’. 
Therefore no return in deviations, tbid, 

note (i«) 

But if there are two diHinft points of 
time, or, in efFeft, two voyages either 
in the contemplation of the parrirs» 
or by the ufage of trade, and only 
t»ne of ihe two voyages was madcp 
the premium ihall be returned on the 
other, though both are contained in 
one policy. 516 

Thu' held in an infurance ** at, and 
from London io Halifax ^ warranted ‘ 
** to dep rt wiih convoy from Port/* 

** mouthy ' when the Ihip arrived ac 
Port/month the convoy was gone* The 
premium for the voyage from Port/ 
mouth to Halifax was returned. 378 
A fuip was iolured for tiyclve months^, 
at (;/. per cent, warranted free from 
American captures. The fhip was ^ 
ftken within two months by the 
Americans ; but there fhall be no re- 
turn of premium, bccaufe the con- 
trad was entire ; the premium was 
a grofs fam lltpulated and paid for 
twelve months. 516 

So alfo ic was held where a fbip, Infured 
for twelve months; was taken at the , 
end of two ; though' the whole pfe* 
miom of 1 was acknowledged to 
be received eU thi rate of pet 
month \ for that^ is only a mode of 
^ computing the grofs fettle 919 

the coniirad is entire, whether' 
.L- a' fpectied or 
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Principal MaiUt^ 


•WtfOB. 

'« once 

j^rtwieiciA, « ^ .,*4, faj 

prcmiitirfSJ^VBidre in « policy 
' «ld the voyage^ where there is no 
toitttngency at any period « out or 
ibome^ tipoa the happening or not 
happening of which the riik is to 
end» nor any nfu^ge eftahlilhed upon 
fuch voyage ; though there be leve. 
yal diftiu^ portf>» at which the (hip is 
to flop, yet the voyage is one, and 
no part of the premium (hall be reco< 
vei;able, " 525 

'|t is otberwife, if the jury find an. ex 
prefs ufage upon the (ubjedl of re 
turn of premium. 529 

Indeed, it Teems that there never has 
been an appontooment, unlefs there 
be famething like an u(age found to 
tlirefl the judgment of the court. 

530 

If M per foo .whofe life infured, (hoald 
commit Tuicide^ or be publicly e\e- 
cuted the next slay after the ri(k eom- 
mences, there can be no return of 
premium* 586 

There can be no return of premium in 
iofarances againd drei 603 

Some account of thetr maritime regola* 
tiotii. IffCrmi. ' 

Supplied to have been nnacquainted 
the tofitra^ of iefurance. 

\ Introd. vi 

They mere ecquainted with the concrad 
of bottomry* Introd* viH 

. J^&S. 

The riik on the fh^ in general com. 
mentre ffO|n her beginning to load, 
end eontU^a tilT w ^bas mooted 
boers^itt Tafety. On 
'ng. till they are 
r itiebtdes the car* 

i in the Aip^e hoatt, 

i bni^.liot jn^boie, 

like goods** 

The 


or m i 
of the od^ir l 



Whether theft by 
board b.^ of the numbe. 

Tnfurers not liable to all tk 
00 cargoes of daves^' . 

Some account evtheir commerce. 

introd. X 

They were unacquainted with iufur« 
aoces. introd* xiv 

Contrafy opinions dated and contro- 
verted* introd. XV 

Royai Exchange AJfurance Company » 

Ereded by royal charter, authorifed by 
flat. 6 Gee. i. ch. 18. 7 

Thi's and the Loudon Affurance Com- 
pany > arc the only Jocieties which may 
make.infarances* ^ ' 7, 8 

^South Sea and 
prefer ved- 


The privileges of tj 
Eajl India Com pail 

This company rcjtds^hc words or the 
** fiotp hejiranaed,** in the memoran- 
dum at the loot of the policy. 24 
This fociecy, when fued in an aSihn of 
dehtf may plead generally that they 
owe nothings cO'^rnant that they 
have not ^ hroJo^, and in both cafes 
may glW^e tp:cial matter in evi- 
dence. 'I, V ^ ^ 5^6 

This cumpnny obtained his majelty’s 
charter to enable them to make in,-^ 
Airanccs on lives^ ^ 57X , 

fi ft i 


SaiUng {fi^arranty . 

F % man warrant^ to fail on^ a pottw / 
. cular day, and do not, the infurer iy' 
difebarged. 42^ 

This rule holds, though the Aiip be de« 
Ia«ed for the bed and wifell reafons, 
oflfcen though (be be 4eti||ped by; 
Torce. 

Thuei where a ihtp 
« and 

fail on or H^MetKTadttb ^ ^ , 
appeared that the ihip was ready and 
' ^'•hayMailed on^lbe *$th^r/ Am 
V -^edmd dv * 
r 





Table ^ the Prineipal^ 




<ind d^taintd Beycnd ib^t] 
infurer was difcharged. 

. ^ 429 

This rule js by foreign writers 

’ . ^ 430 

If the warranty be h. '51 after vl fpeci- 
iicday, and the (hi^/nil before^ the 
policy is equally avoided as in the 
former cafe. thid. 

Upon a warranty to fail on or before a 
particular day, if the fhip fail befcfTtr 
the day from her port of loading fwith 
all her cargo and clearances on hoards 
to Che ufual place of rendezvous at 
another part of the lAand merely for 
the fake of joining convoy, it is a 
compliance with the warranty,thoagh 
ihs he afterwards detained there by an 
embargo beyond tne day, <■ 431 

Cut if her csrgo«^^8 not complete it 
would not be id ^mencemeot of the 
voyage. Ml ibid a 

The famedoflrines prevail, even though 
a condition be inferted in one of the 
Ihip’s clearances^ that Jht Jhould pafs by 
the place (at which (he was detained 
bv the governor beyond the dsy nam- 
ed in the warranty)^ take the orders 
of government. 436 

Thus alfo where an embargo was actu- 
ally publilhed oefore the (hip failed, 
and the captain^ immediately after 
*crol£ng the bar, returned to make a 
protell, and knowingly fenc hiS (hip 
into the embargo ; yet, is tie fwore 
that he believed the embargo was to 
be taken off, the underwriter was held 
liable. 440 

"'What (hall be a failing froai the port of 


441 


Infitu^ionu 


.^iTential m convoy. 


K. 


443 






V!iafttiranoifWa failon 


jSlaves, or any commodity 
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he has 
(hip if 

The wearing 
excepted from 
vage. 


Wnct. 




in the 

<5 


i of the fal^rs ia 
tne allowance 

188 

Salt. 


The word Salt ufed in the memorandum 
of a policy of infurance has been 
held not to include Sait^petre. 149 

Salvage. 

Salvage is an allowance made for favtng 
a (hip or goods, or both, from the 
dangers of the feas, 6re, pirates or 
enemies ; it is alfo ufed fometimes to. 
(ignify the thing itfelf which is faved. 
But the former is the fenfe io which 
It is here uied. 1 80 

In an a^ion of trover, it has been held 
that the defendants mi]^t retain the 
goods till payment of falvage^ as well 
as a t ay lor the cloaths which he has 
made. ibid. 

When a (hip has been wrecked, the law 
of England by various As cutes de- 
claires, that reafonable (alvage only 
Qinll be allowed to thofe who lave the 
(hip or any of the goods ; and what 
(hall be a reafonable allowance mult 
be afceriained by three judicea of 
the peace. 181 to 187 

The claufe of la Aat. 2. c. 18. 
referring the quantum of compenfa* 
tion to three jultices of the peace on* 
ly applies to cafes where application 
is made by or on behalf of the com- 
mander of any' vedel in diArefs to 
certain public officers, and where the 
fat vage is made through them and 
others employed by tbemr 

i 63 inote( 4 ) 
But now by 48 Caa. 3^ 130., it is pro- 

vided, ihac inaU cafes the quantum 
^ of compenfafion ^IhaU be referred to 
three juAtces of the jfneace; 6 tq 
Sjf any prize taken from the enediy ifaall 
ap]maf thhavt befouled to'kny ol his 
..^ajeAy*s-fub}eds» it fliali lie rhAored 
former owner, his paying 
of falvage, on«^?igtlali'of the 

f retaken by 600 of jiff 
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Wcarlog 


oy a 

, 94» 

..4f malter and Tea 
j»ea arc'al^frafs excepted from the al- 
l6wance of faivage. 188 

. The valaation of a (hip and cargo, in 
order to afcertaict the rate of falvage, 
may be determined by the policies of 
infurance made on them refpedively ; 
if ihere be no reafon to fufpei^ they 
are undervalued. If there be no po- 
licy* the .real value mail be proved by 
invoices* &c. 1^8* 1S9 

UndervVriters by their policy* exprefsiy 
undertake to bear all expeaces of frtU 
vage, 189 

In order 10 entitle the infured to recover 
expences of falvage* it is not neceifary 
to (late them in thr declaration* as a 
fpecial breach of the policy. /i/W, 
Thus in a declaration on a policy on 
'•goods* it dated* that the (hip fprung 
a leak* and (unk in the river* whereby 
the goods were fpoUed. Lord 
•wick held that under this declaration* 
’ the. plaintiffs might give in evidence 
the expences of (alvage. ibid. 

But if the infurer pay to the infoted 
fuch expence5* and frofh particular 
dreum (lances* the lofs be repaired by 
unexpefled means^ the infurer (hall 
ftand in the plate of the infured* and 
receive the Aim thus paid to atone 
for the lofs. 1 gOf 212 

Where the falvage is high* the other cx-, 
penccs are great* and the objedl o( 
the voyage is defeated* the infured 
allowed to abandon to t)|^ infurer* 
antTxali upon him^ psibti 
total Io£i« 


rr^ipi 

dlL 


tM iniurer* 


See Abpmdonmsnt, 

There is aetther average nor /ahage 
^ iij^u a bpttj^f y^na in En^hnd. 

in Pittmark. ^ 565 


perform the voya^ 


Sm 


M/itf tb* Ssa. 


fs 

ternal accident (liouic \ and 

if (he have a 1 a tciu, oily un- 

, “ known to the pa' that w.ll vacate 
the conti^fl, y Ahe infurers are dif- 
charged. J ^ ^ 288 

Ship infurrd "W and frtm^ the policy is 
not void becaoic the fhip is under re- 
pair at the place to make her fit to 
go to ft a. 299, note («) 

This arifes from aiWit and implied war- 
that the (1^ (hall be in a con* 


ranty, 
dition to perforn 
But the infured cue 
( he was fea^wortn 
ihe fet out oponi 
it can. he fliewri 


E pe voyage, a88 
Jio know whether 
r not at the time 
Ir voyage ; yet if 
^ac the decay to 


which .the loA is attributable* did not 
commence till a tpiaiod fubAquent 10 
the infurance, il/ lidurwriter will be 
liable if ihc (hoJ /be loft a few days 
after ht*r departyc. ^ 289 

If a (hip bfcemc l<^ky immediately af* 
ter faiUng* and founders without any 
vtfibic caufe, the jury may prefume 
orthy. 289* rote (a) 
of fea-worthinefs to 
om the cafe of the 
vhich is fully Hated 
from page 290 to 296, and fes alfo 
297, 298. 
re upon a fhip 

if li’ fufHcient if (he be 
y at’lhetimc of failing. ( 
299, note (aj 
:e t^fca-wortl^efs, as clU- 
by of £^/a/td, is con- 

to the 


was notfe; 
whole do< 
bc^ collodle 
'ilf///j f . ig 
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Where the fhip is nc^fflva. 

policy is void* as well 
<nra»ce is upon .the g( 
^is upon the fhip iifeif. 
But infufHciehcy in a foi 
will not vaci^t 
The fhi^ 

h'fire ; crei^* a' 
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